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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Case No: CV-10-280

Plaintiff,
vs.

AFFIDAVIT OF DAVID PATTERSON

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Defendant.
STATE OF IDAHO
County of Bonneville

: ss.
)

David Patterson, being first duly sworn, deposes and states:
1.

I am a resident of Bingham County, State of Idaho.

2.

I make this Affidavit based upon my own knowledge and information.

3.

I am the managing member of DAFCO, LLC (DAFCO).

4.

I have not, nor has anyone with authority associated with DAFCO, authorized
Charles A. Homer to represent DAFCO in any action.

1-AFFIDAVIT OF DAVID PATTERSON
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5.

I have not, nor has anyone with authority associated with DAFCO, ever directed
Stewart Title Guaranty Company to:

6.

a.

Seek relief in any bankruptcy.

b.

Defend DAFCO in any way.

c.

Participate in negotiations on DAFCO's behalf.

DAFCO has consistently requested that Stewart Title pay the damages we
sustained as a result of the defects in title which it insured.

7.

I have never been paid anything on the ~missory Note signed by Josh Jarvis
~

which was assigned by Snake River Fundi

~

,

Inc~

ln

I

~

11

I

DATED: December .za_, 2010

AUDREY JOHNSON ·~
Notary Public
State Of Idaho

Notary Public r aho
Commission expires: ::!rl0-15'

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on December 7/, 2010, I served a true and
correct copy of the foregoing document, on the person(s) listed below by causing the
same to be delivered by the following method:
Name and Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

David A Johnson, Esq.
2-AFFIDAVIT OF DAVID PATTERSON
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Case No: CV-10-280

Plaintiff,
vs.

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

AFFIDAVIT OF DARIN HEBDON
(Second)

Defendant.
STATE OF IDAHO
County of Bonneville

: ss.
)

Darin Hebdon, being first duly sworn, deposes and states:
1.

I am a resident of Bonneville County, State of Idaho.

2.

I make this Affidavit based upon my own knowledge and information.

3.

I am the president of Snake River Funding, Inc. (Snake River).

4.

I have not, nor has anyone with authority associated with Snake River,
authorized Charles A. Homer to represent Snake River in any action.

1-AFFIDAVIT OF DARIN HEBDON (second)

5.

I have not, nor has anyone with authority associated with Snake River, ever
directed Stewart Title Guaranty Company to:

6.

a.

Seek relief in any bankruptcy.

b.

Defend Snake River in any way.

c.

Participate in negotiations on Snake River's behalf.

Snake River has consistently requested that Stewart Title pay the damages we
sustained as a result of the defects in title which it insured.

DATED:December&o ,2010

~~
nn

e

on

Notary Public for Idaho
Commission expires: /1-IZ-tL(

I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on December?/, 2010, I served a true and
correct copy of the foregoing document, on the person(s) listed below by causing the
same to be delivered by the following method:
Name and Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

David A. Johnson, Esq.

2-AFFIDAVIT OF DARIN HEBDON (second)
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Plaintiffs,

Case No: CV-10-280

PLAINTIFF'S REPLY
MEMORANDUM IN SUPPORT
OF SUMMARY JUDGMENT

vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Defendants.
David A. Johnson, attorney for Plaintiffs (collectively referred to hereafter as
"Snake River"), hereby files with the Court the following reply memorandum to
Defendant's Response Memorandum in Opposition to Plaintiff's Motion for Summary
Judgment.
Stewart Title's argument centers basically around one defense: That as long as
there is litigation pending, it has no liability pursuant to the policy. Stewart Title's
1 -PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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arguments ignore significant portions of the Policy and the applicability to the law.
Section 8 of the Policy Conditions states that, "This policy is a contract of indemnity
against actual monetary loss or damage sustained or incurred by the Insured Claimant
who has suffered loss or damage by reason of matters insured against by this policy."
The predominant view today is that title insurance is a contract of indemnity, and not a
contract of guaranty or warranty.
As an indemnity agreement, the insurer agrees to reimburse the insured
for loss or damage sustained as a result of title problems, as long as
coverage for the damages incurred is not excluded from the policy ....
When an insured notifies an insurer of a title problem, the insurer
ordinarily has three choices. It may either (1) pay the insured for the loss
up to the amount of the coverage limits of the policy; (2) clear the title
defect within a reasonable time; or (3) show that the alleged
unmarketability or other title problems do not really exist and thus there is
no way in which the insured could sustain any loss. Stewart Title, 676
A.2d at 960-61
Haines v. Old Republic Nat. Title Ins. Co. 178 P.3d 1086, 1090 (Wyo.,2008)

Stewart Title cites Section 5(c) of the Policy Conditions as authority for its claim
that it has absolute immunity against liability so long as litigation is pending. "[A]
contract should not be interpreted in a manner that disregards a meaningful part of the
agreement." Stewart Title Guar. Co. v. West 110 Md. App. 114, 135, 676 A.2d 953,
963 (Md. App., 1996). Stewart Title, as it attempted to do in the Maryland case, fails to
read the Policy in its full and complete context. Section 5(c) cannot be read in isolation
as to its proposes, but needs to be read in conjunction with either Section 5(a) or 5(b).
Rules of contract construction include: (a) making all parts of the contract consistent
and (2) "... any ambiguities in insurance policies are construed against the insurer,
because the insurer is the party that drafted the policy." Stewart Title, 676 A.2d @ 964.
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Section S(a) requires, if a written request is made by the insured, for Stewart Title to
provide a defense in litigation instigated by a third party. No such request has been
made in this case. In fact, at the time of the November 2008 Notice of Claim, no
litigation had begun. Section S(b) gives Stewart Title with the right to institute or
prosecute a cause of action. This Section reads:
The Company shall have the right, in addition to the options contained in
Section 7 of these Conditions, at its own cost, to institute and prosecute
any action or proceeding or to do any other act that in its opinion may be
necessary or desirable to establish the Title or the lien of the Insured
Mortgage, as insured, or to prevent or reduce loss or damage to the
Insured. The Company may take any, appropriate action under the terms
of this policy, whether or not it shall be liable to the Insured. The exercise
of these rights shall not be an admission of liability or waiver of any
provision of this policy. if the Company exercises its rights under this
subsection, it must do so diligently. (Emphasis added)
Section S(c) is reflective of actions taken under either S(a) or S(b). The first part
of this section reads, "Whenever the Company brings an action or asserts a defense as
requested or permitted by this policy ... " Sections S(b) and S(c), when read together
impose several duties and limitations on how it may proceed including: (a) doing only
things that are "necessary or desirable"; (b) any action must "appropriate;" and (c)
Stewart Title's action must be "diligent." Section 9(a) requires that Stewart title must
establish the title or lien in a "reasonably diligent manner." Such terminology places
both restrictions on Stewart Title's ability to clear title and allows the Court to consider
the merits of Stewart Title's actions.
In a Maryland case, Stewart Title made the same arguments they are making
herein and lost. Stewart Title makes much ado about the November 2008 Notice of
Claim about it being ambiguous and not seeking specific monetary claims. Stewart

3- PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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Title fails to recognize the well recognized and predominant view, including being cited
in its Maryland case that, "When an insured notifies an insurer of a title problem, the
insurer ordinarily has three choices. It may either: (1) pay the insured for the loss up to
the amount of the coverage limits of the policy, see 15A Couch on Insurance§ 57:172;
(2) clear the title defect within a reasonable time, see Appleman, Insurance Law and
Practice§ 5214; or (3) show that the alleged unmarketability or other title problems do
not really exist, and thus there is no way in which the insured could sustain any loss.
See 15A Couch on Insurance§ 57:177." Stewart Title Guar. Co. v. West 110 Md.App.
114, 129, 676 A.2d 953, 961 (Md.App., 1996) (Emphasis added). See also, Haines v.
Old Republic Nat. Title Ins. Co. 178 P.3d 1086, 1090 (Wyo.,2008).

As to the first option, the evidence is undisputed that Stewart Title has not paid
for the loss. As to the third option, Stewart Title has presented no evidence herein to
dispute the facts that title problems exist, Plaintiffs' have suffered economic loss, and
the property is unmarketable. Although in its Answer herein, Stewart Title denies some
facts based upon a lack of knowledge, these general denials are irrelevant in a
summary judgment proceeding. "When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the mere
allegations or denials of that party's pleadings, but the party's response, by affidavit or
as otherwise provided in this rule, must set forth specific facts showing that there is a
genuine issue for trial. If the party does not so respond, summary judgment, if
appropriate, shall be entered." IRCP 54( e). The fact that no affidavit has been
presented by Stewart Title disputing the material facts and in light of the facts in the
foreclosure action instigated by New Phase in which Stewart Title admits the material
4- PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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facts, the issue can and should be determined as a matter of law. Undisputed evidence
shows that there is a defective title and that damages have been incurred. As to
damages, the unchallenged Affidavit of Chris Archibald's testimony shows that there
have been damages caused by the title problems and delay. The Policy, in Section 8(c)
of the conditions reads:
In the event the Insured has acquired the Title in the manner described in
Section 2 of these Condition or has conveyed the Title, then the extent of
liability of the Company shall continue as set forth in Section 8(a) of these
Conditions.
Thus, even if title is acquired, liability and damages still attach. The fact that this
is an indemnity agreement, not warranty agreement, further supports the finding of
liability.
As to the second option, wherein the title company has the option of clearing title
within a reasonable time, Stewart Title has failed to do so. What constitutes a
reasonable time to cure a title defect, in the context of a title insurance policy, is a
question of fact. Hodas v. First American Title Ins. Co. 696 A.2d 1095, 1097
(Me., 1997). Questions of fact are typically reserved for determination by the trier of
facts. However, no jury trial has been requested in this case. The district court, as the
trier of fact, is entitled to considering the same in a summary judgment motion:
... to arrive at the most probable inferences based upon the undisputed
evidence properly before it and grant the summary judgment despite the
possibility of conflicting inferences." P.O. Ventures, Inc. v. Loucks Family
lrrev. Trust, 144 Idaho 233, 237, 159 P.3d 870, 874 (2007). This Court
freely reviews the entire record that was before the district court to
determine whether either side was entitled to judgment as a matter of law
and whether the inferences drawn by the district court are reasonably
supported by the record.
Gracie, LLC v. Idaho State Tax Com'n 237 P.3d 1196, 1198 (2010)
5- PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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In Hodas, the Maine Supreme Court considered a case almost identical to this
case. In Hodas, the Plaintiff (Hodas) obtained a title insurance policy and thereafter
made a loan to a Mr. Studer, which loan was secured by a mortgage on property
believed to be owned by Mr. Studer alone. Subsequently, Mrs. Studer's ownership
interest was discovered and Hodas filed a notice of claim. The title company indicated
that it intended to pursue a quiet title action to extinguish the wife's interest The lawsuit
was filed five months after notice was given and seven months after the lawsuit was
filed, the title company obtained a summary judgment against Mrs. Studer's interest.
Nevertheless, the title company was found to not have cured the title defects within
reasonable time, as required to limit its liability under the policy. Hodas v. First
American Title Ins. Co. 696 A2d 1095 (Me., 1997).

Contrary to Stewart Title's assertion herein of complete and subjective immunity
from being sued for breach of contract, the same is not correct. In the Maryland case,
Stewart Title's argument failed. The Maryland Court stated: "While the insurer [Stewart
Title] may seek to participate in litigation concerning a title that it agrees is defective, it
cannot rely on such litigation to avoid or delay compliance with its contractual
obligations." 676 A2d at 964.
Although Stewart Title may argue that it has not agreed that the title is defective,
its pleadings, particularly its Answer, Counter-Claim, Cross-Claim, and Third-Party
Complaint for Judicial Foreclosure of Deed of Trust in Bonneville County Case CV201 0-651, prove otherwise. Stewart Title, in the case with New Phase, takes the
position that Mrs. Jarvis's community property interest should be encumbered by the
DAFCO Deed of Trust because of equitable principles or because Mr. Jarvis was Mrs.
6- PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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Jarvis's agent in signing the deed of trust.

Neither of which were supported by

substantive facts. Neither in the present case nor in the New Phase case does Stewart
Title challenge Mrs. Jarvis's ownership interest in the property or assert that she signed
the same. Stewart Title only attempts to establish that OAF CO's interest is superior to
hers because she benefits from the money received (after the Policy was issued and
defect was created) or because of the alleged agency: A theory cannot be supported in
the law.
Schedule A of the Title Policy identifies Josh M. Jarvis as sole title and interest
holder. The policy covers defects in title, not just OAF CO's lien position. Page one of
the policy states that Stewart Title insures" ... against loss or damage, not exceeding
the Amount of Insurance, sustained or incurred by the Insured by reason of: 1. Title
being vested other than as stated in Schedule A."
Stewart Title recognizes the defect and has attempted to avoid responsibility
under its Policy through litigation. Stewart Title's attempt to use Section 9(b) as a shield
fails. In its Memorandum in Opposition to Summary Judgment, Stewart Title alleges
that Plaintiffs "ignores the plain language of Section 9(b)." and "make a bald and
unsupported claim that the Title Policy did not give Stewart the right or ability to
withhold payment pursuant to the Policy until after the litigation had been fully
determined. Response Memo p. 6. Stewart Title raised this same argument in its
Maryland case and lost. The Maryland Court found that
... the insurer may not use Paragraph 7(b) as a shield to delay its liability
when it admits the defective nature of the insured's title. Instead,
Paragraph 7(b) only applies in cases in which either (1) the insured, or the
insurer on behalf of the insured, files suit claiming that the insured's title is
good, or (2) a third party sues the insured claiming that the insured's title
7- PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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is defective. When, as here, both the insurer and the insured concede the
existence of defects in the insured's title, litigation to final judgment is not
a condition precedent to the insured's right to recover from the insurer.

Stewart Title, 676 A.2d @ 964.
Stewart Title's failure to deny, by sufficient affidavit, the existence of the defects
makes the above provision applicable. Noticeably absent from Stewart Title's
Memorandum was any discussion regarding the fact that the defects were caused by
Stewart's own acts and negligence, namely the failure to obtain Mrs. Jarvis's signature
or waiver as part of the closing. In the Plaintiff's Memorandum, pp 8-9, Plaintiffs
discussed another lawsuit Stewart Title has been in involved in, Mortensen v. Stewart

Title Guar Co. 149 Idaho 437, 235 P.3d 38, which specifically found that the
requirements of good faith and fair dealing exist in all contracts between insurers and
insureds. Plaintiffs also cited authority to rebut the fact that the negligence by a party is
a strong consideration in determining a lack of good faith by that same party.
In the case herein, Stewart Title created the defect that was correctable by
obtaining Mrs. Jarvis's signature and alleviating any intervening liens, including the lien
of New Phase. The Policy herein is a lender's policy, one to protect the mortgage. This
particular obligation called for an interest rate of 14% because it was a construction
loan. In considering what, as a matter of law, would be a reasonable time period for
clearing title, the purpose of the Policy and the probable outcome must be considered.

Conclusion
Stewart Title has failed to cure the title defects within a reasonable time period.
Over two years have lapsed since the notice of claim was served. Stewart Title's
proposition that it has absolute immunity from liability is false. This Court, as the trier of
8 - PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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fact, has the ability to make probable inferences based upon the undisputed evidence.
The evidence in this case establishes that there is a defect in title and that Stewart Title
cannot avoid liability by pursuing unmerited and protracted litigation. Stewart Title is
obligated to perform according to the Policy and pay Plaintiffs what is duly owed to
them. Thereafter, pursuant to the Policy, Stewart Title would be entitled to have the
property interests transferred to it and they can proceed however they wish.
DATED: December 21, 2010

PLLC
David A Johnson, Esq.

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on December 21, 2010, I served a true and correct
copy of the foregoing document, on the person(s) listed below by causing the same to
be delivered by the following method:
Name & Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

David A Jo nson, Esq.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE.
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-280
JUDGMENT RE: MOTIONS TO
STRIKE & MOTION FOR SUMMARY
JUDGMENT

This cause having come before this Court pursuant to Plaintiffs' September 22,2010
motion for summary judgment; Plaintiff's December 21, 2010 motion to Strike the affidavit of
John Holt; and Stewart Title Guaranty Company's December 23,2010 motion to strike the
Plaintiff's second request for judicial notice and the affidavits of David Patterson and Darin
Hebdon, this Court being fully advised in the premises, and good cause appearing;
WHEREAS, this Court has not relied on the affidavit of John Holt in considering
Plaintiffs' motion for summary judgment, and
WHEREAS, this Court has not relied on the affidavit of David Patterson or Darin
Hebdon in considering Plaintiffs' motion for summary judgment, and
WHEREAS, the Court has not relied on Plaintiff's second request for judicial notice in
considering Plaintiff's motion for summary judgment,
NOW, THEREFORE:
Plaintiffs' motion to strike is denied,
Stewart Title Guaranty Company's motion to strike is denied, and
Plaintiffs' motion for summary judgment is denied.

JUDGMENT RE: MOTIONS TO STRIKE & MOTION FOR SUMMARY JUDGMENT- 1
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DATED this

--L-2(_ day of January 2011.
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CERTIFICATE OF SERVICE

this~

I hereby certify that on
day of January 2011, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
David A. Johnson
WRIGHT, JOHNSON & WA YMENT, PLLC

477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Michael T. Spink
Richard H. Andrus
SPINK BUTLER, LLP

251 E. Front Street, Suite 200
Boise, ID 83702

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE.
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-280
MEMORANDUM DECISION RE:
MOTION FOR SUMMARY
JUDGMENT

I. FACTUAL AND PROCEDURAL BACKGROUND

This case involves the enforcement of the terms of a title insurance policy issued by
Stewart Title Guaranty Company (Stewart Title) to Snake River Funding, Inc. (Snake River).
On March 7, 2008, Joshua Jarvis acquired real property in Bonneville County (Property).
On March 13,2008, Mr. Jarvis executed a deed of trust for the benefit of Snake River (Snake
River Deed of Trust), which gave Snake River a security interest in the Property in the amount of
$268,000. On March 18, 2008, Stewart Title issued a Loan Policy of Title Insurance (Title
Policy) to Snake River with an insurance amount of $268,000.00. On April 17, 2008, Snake
River assigned its rights under the deed of trust to DAFCO LLC (DAFCO) and provided
DAFCO with a corporate warranty deed wherein Snake River promised to defend DAFCO's
interest in the Property.
Subsequently, Mr. Jarvis and his wife Rebecca executed multiple deeds oftrust for the
benefit ofNew Phase Investments, LLC (New Phase), giving New Phase a security interest in

MEMORANDUM DECISION RE: MOTION FOR SUMMARY JUDGMENT- 1
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the Property. Mr. and Mrs. Jarvis later defaulted on payments, and New Phase and DAFCO both
declared all principal and interest due under the terms of their deeds of trust.
On November 19,2008, Mr. and Mrs. Jarvis filed a petition for Chapter 13 bankruptcy
and all actions against the Property were subject to an automatic bankruptcy stay. At Mr.
Jarvis's request, the Chapter 13 proceeding was dismissed in January or February 2009. On
February 23, 2009, Mr. Jarvis filed for Chapter 7 bankruptcy, and the Property was again subject
to an automatic stay. On July 24, 2009, the Honorable Bankruptcy Judge Jim D. Pappas granted
a motion by Stewart Title to have the Property released from the stay.
On November 26, 2008, Snake River sent a "Notice of Claim" letter to Stewart Title
seeking payment under the Title Policy. Snake River made additional demands for payment on
August 31, 2009 and December 23, 2009. Stewart Title has refused to pay.
On February 1, 2010, Stewart Title filed a complaint for foreclosure and sought a
determination that Snake River held a superior interest in the Property (Case No. CV-10-624).
On February 3, 2010, New Phase filed a complaint for foreclosure and sought a
determination that its interest was superior to that of Snake River (Case No. CV -10-651 ).
Stewart Title, under the name of Snake River, answered and countersued seeking to quiet title in
Snake River's name. On March 9, 2010, Case No. CV-10-624 was dismissed and the parties
proceeded to litigate the priority oftheir interests in the Property under Case No. CV-10-651.
Both parties moved for summary judgment.
On August 5, 2010, the Honorable Gregory S. Anderson issued a decision holding the
Snake River Deed of Trust was void because Mrs. Jarvis did not sign it. On November 24, 2010,

MEMORANDUM DECISION RE: MOTION FOR SUMMARY JUDGMENT- 2
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Stewart Title appealed Judge Anderson's decision (Stewart Title's Appeal). Stewart Title's
Appeal involves the validity, enforceability, and priority of the Snake River Deed of Trust 1
Snake River filed this action on January 15,2010 and alleges Stewart Title owes
$268,000.00 plus interest under the Title Policy.
On September 21, 2010, Snake River filed a motion for summary judgment Stewart
Title filed a brief in opposition to the motion on December 2, 2010. On December 21,2010,
Snake River filed a reply brief in support of its motion. The Court heard oral argument on
January 4, 2011.
II. STANDARD OF ADJUDICATION
A motion for summary judgment "shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
oflaw." I.R.C.P. 56(c). See Grover v. Smith, 137 Idaho 247,46 P.3d 1105; Rockefeller v.
Grabow, 136 Idaho 637, 39 P.3d 577 (2002). The burden is, at all times, on the moving party to
demonstrate the absence of a genuine issue of material fact. Jordan v. Beeks, 135 Idaho 586, 21
P.3d 908 (2001).
The United States Supreme Court, in Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct.
2548 (1986), stated:
Of course, a party seeking summary judgment always bears the initial
responsibility of informing the district court of the basis for its motion, and
identifying those portions of "the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any," which
it believes demonstrate the absence of a genuine issue of material fact. But unlike
1

The Amended Notice of Appeal asserts the following preliminary issues, among others, for
appellate review: whether the District Court erred in determining that the deed of trust held by
DAFCO was (1) "void without the signature of Jarvis's wife," (2) "not a valid encumbrance on
the real property," and (3) "did not have priority over the deeds of trust held by New Phase."
MEMORANDUM DECISION RE: MOTION FOR SUMMARY JUDGMENT- 3
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the Court of Appeals, we find no express or implied requirement in Rule 56 that
the moving party support its motion with affidavits or other similar materials
negating the opponent's claim. On the contrary, Rule 56( c), which refers to "the
affidavits, if any" (emphasis added), suggests the absence of such a requirement.
And if there were any doubt about the meaning of Rule 56(c) in this regard, such
doubt is clearly removed by Rules 56(a) and (b), which provide the claimants and
defendants, respectively, may move for summary judgment "with or without
supporting affidavits" (emphasis added). The import of these subsections is that,
regardless of whether the moving party accompanies its summary judgment
motion with affidavits, the motion may, and should, be granted so long as
whatever is before the district court demonstrates that the standard for the entry of
summary judgment, as set forth in Rule 56(c), is satisfied. One of the principal
purposes of the summary judgment rule is to isolate and dispose of factually
unsupported claims or defenses, and we think it should be interpreted in a way
that allows it to accomplish this purpose.
!d. at 323, 106 S.Ct. at 2553 (alterations in original).
When assessing a motion for summary judgment, all controverted facts are to be liberally
construed in favor of the non-moving party. Dodge-Farrar v. American Cleaning Services, Co.,
137 Idaho 838, 54 P.3d 954 (Ct. App. 2002). In ruling on a motion for summary judgment, a
court is not permitted to weigh the evidence to resolve controverted factual issues. Meyers v.

Lott, 133 Idaho 846, 993 P.2d 609 (2000). Liberal construction of the facts in favor ofthe nonmoving party requires the court to draw all reasonable factual inferences in favor of the nonmoving party. Farnworth v. Ratliff, 134 Idaho 237, 999 P.2d 892 (2000); Madrid v. Roth, 134
Idaho 802, 10 P.3d 751 (Ct. App. 2000).
"If the action will be tried by the court without a jury ... an exception to this rule applies.
In Riverside Development Co. v. Ritchie, 103 Idaho 515, 650 P.2d 657 (1982), our Supreme
Court held that a judge is not required to draw inferences in favor of the party opposing a motion
for summary judgment." Kaufinan v. Fairchild, 119 Idaho 859, 860, 810 P.2d 1145, 1146 (Ct.
App. 1991 ). "Where the evidentiary facts are not disputed and the trial court rather than a jury
will be the trier of facts, summary judgment is appropriate, despite the possibility of conflicting
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inferences because the court alone will be responsible for resolving the conflict between those
inferences." Riverside, 103 Idaho at 519, 650 P.2d at 661. "Conflicting evidentiary facts,
however, must still be viewed in favor of the nonmoving party." Banner Life Ins. Co. v. Mark
Wallace Dixson Irrevocable Trust, 147 Idaho 117, 124,206 P.3d 481,488 (2009).

The Idaho appellate courts have followed the United States Supreme Court's decision in
Celotex, which stated:

Summary judgment procedure is properly regarded not as a disfavored procedural
shortcut, but rather as an integral part of the Federal Rules as a whole, which are
designed "to secure the just, speedy and inexpensive determination of every
action." ... Rule 56 must be construed with due regard not only for the rights of
persons asserting claims and defenses that are adequately based in fact to have
those claims and defenses tried to a jury, but also for the rights of persons
opposing such claims and defenses to demonstrate in the manner provided by the
Rule, prior to trial, that the claims and defenses have no factual basis.
!d. at 327, 106 S.Ct. at 2555 (citations omitted); see Win of Michigan, Inc. v. Yreka United, Inc.,
137 Idaho 747, 53 P.3d 330 (2002); Thomson v. City of Lewiston, 137 Idaho 473, 50 P.3d 488
(2002).
A party against whom a summary judgment is sought cannot merely rest on his pleadings
but, when faced with affidavits or depositions supporting the motion, must come forward by way
of affidavit, deposition, admissions or other documentation to establish the existence of material
issues of fact, which preclude the issuance of summary judgment. Anderson v. Hollingsworth,
136 Idaho 800,41 P.3d 228 (2001); Baxter v. Craney, 135 Idaho 166, 16 P.3d 263 (2000). The
non-moving party's case, however, must be anchored in something more than speculation, and a
mere scintilla of evidence is not enough to create a genuine issue of fact. Wait v. Leavell Cattle,
Inc., 136 Idaho 792, 41 P.3d 220 (2001).

The moving party is entitled to judgment when the non-moving party fails to make a
sufficient showing as to the essential elements to which that party will bear the burden of proof
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at triaL Primary Health Network, Inc. v. State, Dept. ofAdmin., 137 Idaho 663, 52 P.3d 307
(2002). Facts in dispute cease to be "material" facts when the plaintiff fails to establish a prima
facie case. Post Falls Trailer Parkv. Fredekind, 131 Idaho 634,962 P.2d 1018, (1998). In such
a situation, there can be no genuine issue of material fact, since a complete failure of proof
concerning an essential element of the non-moving party's case necessarily renders all other
facts immaterial. !d.

III. DISCUSSION
The issue before the Court is whether Snake River is now entitled to compensation under
the Title Policy.
Snake River argues Stewart Title cmmot delay payment under the Title Policy because
Stewart Title's Appeal is futile and does not serve the interest of Snake River, and because
Stewart Title has not been diligent in litigating the validity of the Snake River Deed of Trust.
Stewart Title asserts the plain language of the Title Policy allows Stewart Title to pursue
and/or defend all litigation and appeals in Stewart Title's sole discretion, and Stewart Title is not
liable for any loss or damage to Snake River until all litigation and appeals are completed.
Snake River has not alleged the terms of the policy are invalid or unenforceable.
Moreover, neither Stewart Title nor Snake River claims the Title Policy contains ambiguous
language. On the contrary, both parties assert the terms of the policy clearly and unambiguously
work in their respective favor on the dispositive issue of whether payment is now due under the
Title Policy.
"Insurance policies are a contract between the insurer and the insured." A1ortensen v.

Stewart Title Guar. Co., 149 Idaho 437,235 P.3d 387, 392 (2010). '"Ifthe policy at issue does
not appear ambiguous on its face, and if neither party asserts that it contains an ambiguity,"' then
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the Court must apply the plain meaning of the words used. !d. (quoting Idaho Counties Risk

Mgmt. Prog. Underwriters v. Northland Ins. Cos., 147 Idaho 84, 86,205 P.3d 1220, 1222
(2009)).
Sections 5(b) and 5( c) of the "Conditions" portion of the Title Policy provide as follows:
(b)

The Company shall have the right, in addition to the options contained in
Section 7 of these Conditions, at its own cost, to institute and prosecute
any action or proceeding or to do any other act that in is opinion may be
necessary or desirable to establish the Title or the lien of the Insured
Mortgage, as insured, or to prevent or reduce loss or damage to the
insured. The Company may take any appropriate action under the terms
of this policy, whether or not it shall be liable to the insured. The exercise
of these rights shall not be an admission of liability or waiver of any
provision of this policy. If the Company exercises its rights under this
subsection, it must do so diligently.

(c)

Whenever the Company brings an action or asserts a defense as required
or permitted by this policy, the Company may pursue the litigation to a
final determination by a court of competent jurisdiction, and it expressly
reserves the right, in its sole discretion, to appeal any adverse judgment or
order.

Emphasis added.
Section 9 of the "Conditions" portion of the Title Policy provides:
In the event of any litigation, including litigation by the Company or with
the company's consent, the Company shall have no liability for loss or damage
until there has been a final determination buy a court of competent jurisdiction,
and disposition of all appeals, adverse to the Title or to the lien of the Insured
Mortgage, as insured.
In Mortensen, the Idaho Supreme Comi dealt with enforcement of a title insurance policy
also issued by Stewart Title. In that case, the policy contained language virtually identical to §
5(b) of the policy in this case. The court explained,
An implied duty of good faith and fair dealing exists between insurers and
insureds in every insurance policy. Simper v. Farm Bureau Mut. Ins. Co., 132
Idaho 471,474, 974 P.2d 1100, 1103 (1999).
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The insurance policy itself . . . required Stewart Title to proceed
"diligently" when acting to protect Mortensen's interests, but an insurance
company can act diligently and in good faith but still be unsuccessful in its efforts
to settle a dispute with a third party.
The policy language permits Stewart Title to do whatever it deems
necessary to protect Mortensen's easement provided it acts diligently. Acting
diligently does not require infallibility. "Diligence" is defined as "[ c]are; caution;
the attention and care required from a person in a given situation." Black's Law
Dictionary 488 (7th ed. 1999). "Diligent" is similarly defined as "[ c]areful;
attentive; persistent in doing something." Id. at 489.
Mortensen, 149 Idaho 437, 235 P.3d at 395.

Snake River concedes § 5 of the Title Policy gives Stewart Title the right to institute or
prosecute a cause of action to establish the lien of the Snake River Deed of Trust, but insists such
action must be for the prevention or reduction of loss or damage to Snake River and must be
pursued in a reasonably diligent manner.
A.

Purpose of Stewart Title's Litigation and Appeal

Section 5(b) is not ambiguous regarding Stewart Title's right to bring and pursue an
action, nor do the parties claim it is. Section 5(b) gives Stewart Title the right "to institute and
prosecute any action or proceeding or to do any other act that in is opinion may be necessary or
desirable to" (1) "establish the Title or the lien of the Insured Mortgage" or (2) "prevent or
reduce loss or damage to the insured." Emphasis added. Thus, Stewart Title was in compliance
with §5(b) if, in its opinion, the litigation and appeal regarding the enforceability of the Snake
River Deed of Trust was necessary or desirable. The plain language ofthe contract does not
require the action be undertaken for the benefit of Snake River.
B.

Diligence

Regardless of Stewart Title's purpose in seeking enforceability ofthe Snake River Deed
of Trust, Snake River asserts Stewart Title has not been reasonably diligent in that endeavor.
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Section 9 ofthe Title Policy is not ambiguous regarding Stewart Title's right to withhold
payment under the policy until there "has been a final determination ... and disposition of all
appeals, adverse to the Title or to the lien" of the Snake River Deed of Trust.
Judge Anderson's decision, which held the Snake River Deed of Trust invalid, was
adverse to the title and/or lien of the Snake River Deed of Trust. Under§ 5(b), Stewart Title has
the right to appeal that decision if, in is opinion, such action may be necessary or desirable.
Under§ 9, Stewart Title has the right to delay payment until there has been a final disposition of
Stewart Title's Appeal.
Stewart Title has appealed Judge Anderson's decision and maintains its argument that the
Snake River Deed of Trust is enforceable. Snake River claims Stewart Title's Appeal cannot be
pursued diligently and in good faith because it is impossible for Stewart Title to cure the defects
in the Snake River Deed of Trust through judicial determination. Snake River, in essence,
requests this Court to weigh the merits of Stewart Title's Appeal. Granting Snake River's
motion for summary judgment would first require this Court to forecast a negative outcome for
Stewart Title's Appeal and second to conclude Stewart Title filed its Appeal frivolously.
Moreover, this Court is not persuaded by Snake River's argument under Stewart Title
Guaranty Company v. West, 676 A.2d 953 (Md. 1996). In that case, the Court of Special
Appeals of Maryland considered the enforceability of a title insurance provision that was nearly
identical to § 9 of the Title Policy in this case. The Maryland court held, "While the insurer may
seek to participate in litigation concerning a title that it agrees is defective, it cannot rely on such
litigation to avoid or delay compliance with its contractual obligations." Whereas Stewart Title
is appealing the issue of whether the Snake River Deed of Trust is a valid encumbrance on the
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Property, it would be improper for this Court to conclude Steward has conceded that the Snake
River Deed of Trust is defective.
In addition to the impropriety this Court would show in predicting the outcome of
Stewart Title's Appeal, there appears to be a factual dispute regarding Stewart Title's care,
caution, attention, and persistence regarding the handling of the legal actions involving the
enforceability ofthe Snake River Deed of Trust. Furthermore, even if Judge Anderson's
decision is affirmed on appeal, that fact alone would not prove a lack of diligence or breach of
good faith by Stewart Title. See Mortensen, 149 Idaho 437, 235 P.3d at 395. While Snake River
insists this Court should address the diligence question now, the issue is simply not ripe for
discussion. If Judge Anderson's decision is upheld on appeal and if Stewart Title still refuses to
pay on the policy, then this action together with the diligence and damages issues will be ripe.

IV.

CONCLUSION

Snake River's motion for summary judgment should be denied.

DATED this--'---=-- day of January 2011.

DANf\f!· WATKINS, JR.
District~udge
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CERTIFICATE OF SERVICE
I hereby certify that on this
day of January 2011, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
David A. Johnson
WRIGHT, JOHNSON & W AYMENT, PLLC

4 77 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Michael T. Spink
Richard H. Andrus
SPINK BUTLER, LLP

251 E. Front Street, Suite 200
Boise, ID 83702

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/3 88-1000
Facsimile: 208/388-1001
#21111.52

Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,

)
)
)
)
)

VS.

)
)

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

)
)
)
)

Defendants.

Case No. CV-10-280

MOTION TO DISMISS BASED ON
COURT'S DECISION RE: MOTION FOR
SUMMARY JUDGMENT

Defendant Stewart Title Guaranty Company ("Stewart"), by and through its counsel of
record, hereby moves this Court, based upon the Court's Memorandum Decision Re: Motionfor
Summary Judgment and pursuant to Idaho Rule of Civil Procedure 12(b)(l), for an order

dismissing all causes of action alleged by Plaintiffs against Stewart.
This Motion is accompanied by a Memorandum in Support of Motion to Dismiss Based
on Court's Decision Re: Motion for Summary Judgment. Oral argument on this Motion is

requested.

MOTION TO DISMISS BASED ON COURT'S DECISION RE: MOTION FOR
SUMMARY JUDGMENT - 1

DATED this 3rd day of February, 2011.
SPINK BUTLER, LLP

By:V ·~\

\\::;..A<

Richard H. Andrus
Attorneys for Defendant Stewart Title
Guaranty Company

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of February, 2011, I caused a true and correct
copy of the above MOTION TO DISMISS BASED ON COURT'S DECISION RE: MOTION
FOR SUMMARY JUDGMENT to be served upon the following individuals in the manner
indicated below:
David A Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
4 77 Shoup A venue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[ ]
[ ]
[ ]
[X]

U.S. Mail
Hand-Delivery by Courier
Federal Express
Via Facsimile

Richard H. And s
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21 111.52

Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,

)
)

)
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.

Case No. CV-10-280

)

)
)
)
)

MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS BASED ON
COURT'S DECISION RE: MOTION FOR
SUMMARY JUDGMENT

)
)
)

Defendant Stewart Title Guaranty Company ("Stewart"), by and through its counsel of
record, hereby files this Memorandum in Support of Motion to Dismiss Based on Court's

Decision Re: Motion for Summary Judgment.
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I. BACKGROUND
The Court is familiar with the underlying facts of this case, which involves the
enforcement of the terms of a title insurance policy issued to the lender, Plaintiff Snake River
Funding, Inc. By the present action, Plaintiffs sought immediate payment under the terms of the
title policy before the underlying claims litigation (Bonneville Case No. CV-10-651) reached a
final determination, including a currently pending appeal from a summary judgment decision
rendered in the claims litigation.
On January 18, 2011, the Court in this case issued its Memorandum Decision Re: Motion
for Summary Judgment (the "Memorandum Decision"). The Court determined that Stewart has

the "right to delay payment until there has been a final disposition of' the appeals in Bonneville
Case No. CV-10-651. Memorandum Decision p. 9. The Court rejected Plaintiffs' invitation to
"weigh the merits" of the appeals in Bonneville Case No. CV -10-651, and to speculate regarding
the outcome of the pending appeal. !d. Most importantly, the Court determined:
While Snake River insists this Court should address the diligence question now,
the issue is simply not ripe for discussion. If Judge Anderson's decision is upheld
on appeal and if Stewart Title refuses to pay on the policy, then this action
together with the diligence and damages issues will be ripe.
!d. at p. 10 (emphasis added). In other words, not only is the diligence question not ripe, but the

entire lawsuit is not ripe. Given the Court's determination in the Memorandum Decision, the
present lawsuit should be dismissed without prejudice until it becomes ripe, if ever.

II. ARGUMENT
Until a claim is ripe, the Court lacks jurisdiction to hear the matter. The Idaho Supreme
Court has stated that "[r]ipeness is a fundamental prerequisite to invoke this Court's jurisdiction
-a harm must be sufficiently matured to warrant judicial intervention." Mannos v. Moss, 143
Idaho 927, 936, 155 P.3d 1166, 1175 (2007). Furthermore, "ripeness is a prerequisite of
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justiciability" that courts cannot ignore. City of Coeur d'Alene v. Simpson, 142 Idaho 839, 845,
136 P.3d 310, 316 (2006) (citing United States v. Antelope, 395 F.3d 1128, 1132 (9th Cir.
2005)). The United States Supreme Court has held that even if the parties do not raise ripeness
as an issue, the Court may raise the matter on its own motion, and "cannot be bound by the
wishes of the parties." Reno v. Catholic Soc. Services, Inc., 509 U.S. 43, 85, 113 S. Ct. 2485,
2510, 125 L. Ed. 2d 38 (1993). When a Court lacks jurisdiction over a matter, dismissal is
appropriate. See I.R.C.P. 12(b)(l).
The terms of the title policy at issue and the Court's Memorandum Decision are clear.
The present lawsuit is simply not ripe. Therefore, the Court possesses no jurisdiction to entertain
the present lawsuit, and the Court must dismiss it.
DATED this 3rd day of February, 2011.
SPINK BUTLER, LLP

By:

12 ...\ =:\:k. A""Richard H. Andrus
Attorneys for Defendant Stewart Title
Guaranty Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of February, 2011, I caused a true and correct
copy of the above MEMORANDUM IN SUPPORT OF MOTION TO DISMISS BASED ON
COURT'S DECISION RE: MOTION FOR SUMMARY JUDGMENT to be served upon the
following individuals in the manner indicated below:
David A. Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
4 77 Shoup A venue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[ ]
[ ]
[ ]
[X]

U.S. Mail
Hand-Delivery by Courier
Federal Express
Via Facsimile

Richard H. Aiidrus
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,

Case No: CV-10-280

SECOND MOTION TO AMEND
COMPLAINT

vs.

STEWART TITLE GUARANTY
COMPANY, and Does 1-10,
Defendants.
David A. Johnson, Attorney for the Plaintiffs in the above-entitled matter, hereby
moves the Court, pursuant to IRCP 7 and 15, for its Order allowing Plaintiffs to Amend
the Complaint in the form indicated on "Exhibit A" attached hereto.
The reasons for this motion are to more clearly state the facts and to add
alternative basis of recovery in light of Stewart Title's position taken in this case.
Further, because of Stewart Title's failure to pay Plaintiffs for its damages, AmeriTitle,
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Inc., should be added as a Defendant. AmeriTitle promised that it would require Mrs.
Jarvis to join in the obligation to Snake River Funding, Inc., which it failed to do. Based
upon the Court's recent Memorandum Decision Re: Motion for Summary Judgment,
amending the Complaint to add AmeriTitle is both appropriate and important under the
present circumstances.
DATED: February 11, 2011

RJGHT JHNSON & WAYMENT, PLLC
David A. Johnson, Esq.

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on February 11, 2011, I served a true and correct
copy of the foregoing document, on the person or persons listed below by first class
mail, with the correct postage thereon, or by causing the same to be delivered by the
following method:
Person/Attorney Served:

Method of Service:

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

/:7------------

~hnson, Esq.
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Plaintiffs,

Case No: CV-10-280

SECOND AMENDED COMPLAINT

vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,

Defendants.
Plaintiffs, for a cause of action against the above-named Defendants, complain
and allege as follows:
PARTIES

1.

Snake River Funding, Inc. (Snake River), is an Idaho corporation in good
standing, engaged in the business of lending funds to individuals and
entities.
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2.

DAFCO LLC (DAFCO), is an Idaho limited liability company in good
standing.

3.

Stewart Title Guaranty Company (Stewart), is a corporation organized
outside of the State of Idaho, but conducts business in the State of Idaho.

4.

AmeriTitle, Inc. (AmeriTitle) is an Idaho Corporation.
JURISDICTIONNENUE

5.

Idaho has personal jurisdiction over the Defendants herein.

6.

Bonneville County, State of Idaho, is the county having proper venue.
GENERAL FACTS

7.

In or about March 2008, Josh M. Jarvis (Jarvis) requested Snake River to
provide him a construction loan of $268,000.00 for the construction of a
single family residence located at 5600 South Highwillow Lane, Idaho
Falls, Idaho, legally described as Lot 25, Block 18, Comore Lama,
Division No. 23 to the County of Bonneville, State of Idaho, according to
the recorded plat. (Hereinafter referred to as the Sagewood property.)
Jarvis claimed to be the owner of the property.

8.

Prior to loaning the money to Jarvis, Snake River wanted to be insured
that there were no claims or interest in the property superior to their
position, if they lent Jarvis the requested funds.

9.

Snake River contacted AmeriTitle, an agent of Stewart, to act as closing
agent and to obtain a title insurance policy which would insure that Snake
River would be in a first position if there was a default on the loan to
Jarvis.
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10.

On or about March 12, 2008, AmeriTitle provided to Snake River a
Commitment for Title Insurance, a true and correct copy of the same is
attached hereto as Exhibit A (hereinafter referred to as "the
Commitment").

11.

On or about March 18, 2008, Amerititle provided Snake River a title
insurance policy issued by Stewart insuring the property for $268,000.00.
A true and correct copy of this insurance policy is attached hereto as
Exhibit B, which is incorporated by reference (hereinafter referred to as
"the Policy").

12.

Snake River paid $1,323.00 for the title insurance, which is sufficient
consideration.

13.

Based upon AmeriTitle's and Stewart Title's representations, particularly
as stated in the Commitment, Snake River committed to loaning Jarvis
$268,000.00.

14.

AmeriTitle acted as closing agent for the loan between Jarvis and Snake
River.

15.

Stewart Title and AmeriTitle knew that to have clear title to the Sagewood
property, Jarvis's wife would be required sign an instrument of
conveyance or other document disclaiming her interest in the property or
to co-sign with Jarvis on the deed of trust securing Snake River's Loan.

16.

Idaho is a community property state requiring the dual management of
real property. Property acquired during marriage in Idaho is considered
community property subject to dual management.
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17.

Jarvis's wife has never signed any document releasing her interest in the
Sagewood property or otherwise consented to the deed of trust Jarvis
signed in favor of Snake River.

18.

On or about April17, 2008, Snake River assigned its interest in the deed
of trust and promissory note to DAFCO, who had provided the money for
the loan. At this same time, Snake River provided to DAFCO a Corporate
Warranty wherein Snake River promised and covenanted to defend
DAFCO's interest in the subject property.

19.

Snake River/DAFCO provided $200,000.00 to Jarvis as per the attached
Deed of Trust, recorded in Bonneville County, State of Idaho as
instrument 1293728, and Promissory Note, attached hereto as Exhibits C
and D respectively, which are incorporated by reference.

20.

After providing the funds to Jarvis, on or about April 7, 2008, Jarvis signed
a Deed of Trust with New Phase Investments as the beneficiary.

21.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
Jarvis and Rebecca Chiappini-Jarvis with New Phase Investments as the
beneficiary for the sum of $42,000.00. Such instrument was recorded as
Instrument 1315447 on the records of Bonneville County, State of Idaho.

22.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
Jarvis and Rebecca Chiappini-Jarvis with New Phase Investments as the
beneficiary for the sum of $63,000.00. Such instrument was recorded as
Instrument 1315448 on the records of Bonneville County, State of Idaho.
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23.

Subsequent to issuance of the policy, various liens and encumbrances
have been filed against the property including:
a.

Federal Tax Lien dated February 11, 2009 for $8,412.17;

b.

Materialman's lien filed by Burn's Concrete, Inc., dated February
18, 2009 for $325.52; and

c.

Materialman's Lien filed by United Contractors, Inc., dated
February 24, 2009 for $5,876.40.

24.

On or about November 26, 2008, a Notice of Claim was made by Plaintiffs
against Stewart for payment under the title insurance policy.

25.

Further demands for payment were made by Plaintiffs against Stewart on
August 31, 2009 and on December 23, 2009.

26.

In spite of such demands, Stewart has refused to pay as they have
contracted to do.
FIRST CAUSE OF ACTION

27.

Snake River incorporates by reference paragraphs 1-26 as outlined
above.

28.

The above stated facts create a contract between Snake River and
Stewart.

29.

Stewart has breached the agreement between the parties by:
a.

Failing to pay Plaintiffs as per the title insurance policy; or

b.

Failing to diligently pursue reasonable actions to quiet title in
Plaintiffs' name.
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30.

Snake River, because of Stewart's breach of the contract, is entitled to
compensation and damages in excess of $268,000.00.
SECOND CAUSE OF ACTION

31.

Snake River incorporates by reference paragraphs 1-30 as stated above.

32.

The actions of the Defendants created an express or implied contract to
obtain the joiner of Mrs. Jarvis to provide the promised security to Snake
River or obtain a release or disclaimer of her interests.

33.

Snake River has fully performed its obligations pursuant to the express
and/or implied contract between the parties.

34.

Defendants breached the expressed and/or implied contract by failing to
obtain the joinder of Mrs. Jarvis in the promissory note or deed of trust in
favor of Snake River.

35.

As a result of breaching the contract, Snake River has been damaged in
an amount in excess of an amount to be proved at trial, which amount is
in excess of $100,000.00.
THIRD CAUSE OF ACTION

36.

Snake River incorporates by reference paragraphs 1-35 as stated above.

37.

Defendants are estopped from claiming that Snake River's Deed of Trust
is not defective because of Mrs. Jarvis's failure to join in the transaction.
REQUEST FOR ATTORNEY FEES

Despite demands by Plaintiffs to Defendants for payment made at least ten (10)
days prior to the filing of this action, Defendants have refused and continue to refuse to
pay said obligation. Plaintiffs have been required to retain an attorney to initiate and
6- SECOND AMENDED COMPLAINT
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prosecute this action, Plaintiffs are entitled to recover their reasonable attorney's fees
and Court costs of $15,000.00 if not contested further, pursuant to Idaho Code§ 12120 and pursuant to the contract between the parties. If contested, the amount of
attorney fees and Court costs awarded should be the actual cost of attorney fees and
Court costs up to $100,000.00. In addition, the subject of this litigation is a commercial
transaction and Plaintiff's are entitled to attorney fees and costs pursuant to Idaho
Code §12-120(3).
WHEREFORE, Plaintiffs pray for relief as follows:

1.

For a judgment against Stewart Title in the sum of $268,000.00 together
with legal interest thereon commencing on December 1, 2008.

2.

For a judgment against Stewart Title for any other sum deemed just and
owing.

3.

For a judgment against AmeriTitle in an amount to be proved at trial or
hearing.

4.

For all attorney fees and court costs incurred by Plaintiffs.

5.

For such other and further relief as the Court deems proper.

DATED: February_, 2011

WRIGHT JOHNSON & WAYMENT, PLLC
David A. Johnson, Esq.
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VERIFICATION
STATE OF IDAHO
County of Bonneville

)
. ss.
)

Darin Hebdon, being first duly sworn deposes and says that I am the President
of Snake River Funding, Inc., that I have read the foregoing document, know the
contents thereof, and believe the same is true and correct to the best of my knowledge
and belief.
DATED: February_, 2011

Darin Hebdon

SUBSCRIBED AND SWORN TO before me on February_, 2011.

Notary Public for Idaho
Commission expires:

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on February __ , 2011, I served a true and correct
copy of the foregoing document, on the person(s) listed below by causing the same to
be delivered by the following method:
Name & Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

David A Johnson, Esq.
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EscrowNumber:
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Title Examiner:
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IFl0-44797
Megan Burnside
10-44797
Ben Thomas

Your Reference:

COMl\flTMENT FOR TITLE INSURANCE
SCHEDULE A
1. Effective Dated as of March 10,2008 at 8:00A.M.

2. Policy or Policies to be issued:

Amount:

Premium:

$268,000.00

$1,283.00

(Endorsements are included in premium)

LENDER'S EXTENDED POLICY ($224.00 credit included)
ENDORSEMENTS: 100,116,8.1
Proposed Insured: AVERY FINANCIAL GROUP, INC.

3. The estate or interest in the land described or referred to in this Commitment and covered herein is

Fee Simple
4. Title to the above estate or interest in said land is at the effective date hereof vested in:

JOSH M. JARVIS, a married man dealing with his sole and separate property
5~

The land referred to in this Commitment is described as follows:
Lot 25, Block 18, Comore Lorna, Division No. 23, to the County of Bonneville, State of
Idaho, according to the recorded plat thereof.
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SCHEDULE B- SECTION 1
The following are the requirements to be complied with:

1.

Payment to or for the account of the: Grantors and/or Mortgagors of the full consideration for the estate or
interest to be insured.

2.

Pay us the premiums. fees and charges for the policy(s).

3.

Documents satisfactory to us creating the interest in the land and/or the mortgage to be insured must be
signed, delivered and recorded.

4.

You must tell us in writing the name of anyone not referred to in the Co!Il:tlritment who will get an interest
in the land or who will make a loan on the land. We may then make additional requirements or
exceptions.

5.

We will require the spouse of the vestee named herein join in any conveyance and/or encm:nb:rance
to satisfy Homestead Exemptions limitations and Commnnity P:rope:rty p:resu:mptions.

6.

We will require lien waivers from all contractors, sub-contractors and/or materialman who have
worked on o:r supplied materials to the property. Also, we will require a satisfactory financial
statement from the bo:n-owe:r together with an indemnity agreement from the general contractor
and the owner(s).

7.

This co:mtnitment is subject to a mual inspection of the subject prexoi8es. We will issue an Update
to this Commitment upon completion of said inspection.

0
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SCHEDULE B- SECfiON 2
Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the same
disposed of the satisfaction of the Company.

ate
A.

Defects, liens, encumbrances, adverse claims or other matters, it any, created first appearing in the public records or attaching
subsequent to the effective date hereof but :prior to the date the proposed insured acquires for v9.lue of record the estate or in teTe&
or mortgage thereon covered by this Commitment.

B.

General Exceptions:
1.

2.
3.
4.

5.
6.

Rights or claims of parties ill possession not tiliown by the public records.
Easements, or claims of easements, not shown by the public records.
Encroachments, overlaps, boundary line disputes, or other matters which would be disclosed by an accurate survey or inspection
of the premises.
Any lien, or right to a lien, for services,labor or material heretofore or hereafter furnished, imposed by law and not shown by the
public records.
(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water
rights, claims or title to water, whether or not the matters excepted Wider (a), (b), or (c) are shown by the public records.
Taxes or special assessments which are not shown as existing liens by the records of any taxing authority that leVies taxes or
assessments on real property or by tho public records. Proceedings by a public agency which may result in taxes or assessments,
or notioes o.f such proceedings, whether or not shown by the records of such agency or by the public records.

c.

Special Exceptions:

1.

Taxes for the year 2007 and all prior taxes have been paid.
(Tax No. RP05554018Q250 $480.68 full year, 2007).
Taxes for the year 2008 are an accruing lien. not yet due or payable.

2.

Easements as designated and/or shown on the plat ofCOMORE LOMA, DIVISION NO.
23 and any amendments thereto, recorded as Instrument No. 1227833, records of Bonneville
County, Idaho.

3.

Protective Covenants for COMORE LOMA DMSION #23, but omitting covenants or
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital
status, disability, handicap, national origin,. ancestry, or source of income, as set forth in applicable
state of federal laws, e:1ecept to the extent that said covenant or restriction is pennitted by applicable
law, recorded as Instrument No. 1228038, along with any other amendments thereto, records of
Bonneville County, Idaho.

4.

Unpatented milring claims, reservations or exceptions in patents or in Acts autho:riz.ing the issuance
thereof, water rights, claims or title to water.

5.

liens and assessments of the Co:more Lo:ma Water Corporation: office number (208) 523-2478.

6.

Right-of-Way Easement given by HI-W".aLOW RANCH CORPORATION, party of the first
part to THE MOUNTAIN STATES TELEPHONE :AND TELEGRAPH COMPANY, a

N:r:o.dated June 14, 1982, and recorded as Instrument

Colorado Corporation, party of the second
No. 626255~ records of Bonneville County, I

7.

Development Agreement for Comore Lorna, Division No. 23 by and between the COUNTY OF
BONNEVILLE, a county of the State of Idaho, partyofthe first part and COMORE
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DEVELOP.MENT, INC., party of the second part, dated June 21, 2006, and recorded as
Ins1:run:tent No. 1227832) records of Bonneville County, Idaho.
8.

DEED OF TRUST:
GRANTOR: Josh M. Jarvis, a married man dealing with his sole and separate property
TRUSTEE: Amerititle
.
BENEFICIARY: New Phase In-vestments, LLC, an Idaho Limited Liability Company
DATED: March 7, 2008

DATE RECORDED: March 7, 2008
INSTRUMENT NO.: 1292540
COUNTY: Bonneville
AMOUNT SECURED: $55)000.00

DATE DUE: March 7, 2008
9.

Child Support, Medical Assistance, Unemployment and/or State Tax Liens, if any, filed in the
Office ofthe Secretary of State for Idaho, pursuant to Chapter 19, Title 45 of the Idaho Code
after March 5, 2008.
----------------------END OF SCI!EDUIE B ~-------------------

NOTE:
a

The Bonneville County Assessors Office reflects the address for the subject property to be

as follows: 6280 E. Sagewood Drive, Idaho Falls, Idaho, 83406.

b.

There are no conveyances affecting the subject premises recorded within the past 12
months, except as follows:
1. Warranty Deed given by BOB MILLS and KAYE MlLLS, husband and
wife, as Grantor{s) to JOSHM. JARVIS, a married man dealing with his
sole and separate property, as Grantee(s), dated March 7, 2008) and
recorded as Instnnnent No. 1292539, rec<>rds of Bonneville County,
Idaho.

c.

For 9.uestions regarding this file, please call us at (208) 524-6600
E-Mail Closing Documents to:
ifclose@ameri-title.com

3

Ifyo_u want infCl.nnr.,aon about coverage or need assistance to resolv
Section 3 of!l.~ Conditions, Visit our World-Wide Web site at

~ease

.

call our toll free number 1-800-729-1902. If you make a claim

olicy, you must furnish :,vTitten notice in accordance with

com

LOAN POLICY OF TITLE INSURANCE
ISSUED BY

c_~~~

Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must be
given to the Company at the address shown In Section 17 of the Conditions.

COVERED RISKS
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B,
AND THE CONDmONS, STEWART TITLE GUARANTY COMPANY, a Texas corporation (the "Company") insures as of Date of
Policy and, to the extent stated in Covered Risks 11, 13, and 14, after Date of Polley. against loss or damage, not exceeding the
Amount of Insurance, sustained or Incurred by the Insured by reason of:

1.

2.

3.
4

5.

Title being vested other than as stated in Schedule A.
Any defect in or lien or encumbrance on the Title. This Covered Risk Includes bu1 is not limited to insurance against bss from
(a) A defect in the Title caused by
(I) forgery, fraud , undue Influence, duress, incompetency, incapacity, or impersonation;
(ii) failure of any person or Entity to have authorized a transfer or conveyance;
(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged , notarized, or delivered;
(lv) failure o perform those acts necessary to create a document by electronic means authorized by law;
(v) a document executed under a falsified, expired, or otherwise Invalid power of attorney;
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by
electronic means authorized by law: or
(vii) a defective judicial or administrative proceeding
(b) The lien of real es ate ta}(es or assessments imposed on the Title by a govemmental authority due or payable, but
unpaid.
(c) Any encroachment, ePcumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed
by an accurate and complete land survey of the Land. The term "encroachment" includes encroachments of existing
improvements located on the Land onto adjoining land, and encroachments onto the Land of existing Improvements
located on adjoining land.
unmarketable Title.
No right of access to and from the Land.
The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building
and zoning) restricting. regulating, prohibiting, or relating to
(&) the occupancy, use, or enjoyment of the Land;
(b) the character, dimensions, or location of any Improvement erected on the Land;
(c) the subdivision of land; or
(o) environmental protection

Countersigned:

r·

Autho~nature
AmeriTIUe, Inc.
Company Name .
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City, State

I=No. M-9302-000902792
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Covered Risks -Cont.
if a notice, describing any part of the Land, is recorded in the Public
Records setting forth the violation or intention to enforce, but only to
the extent of the violation or enforcement referre·a to in that notice.
6.
An enforcement action based on the exercise of a governmental
police power not covered by Covered Risk 5 if a notice of the
enforcement action, describing any part of the Land, is recorded
in the Public Records, but only to the extent of the enforcement
referred to in that notice.
7.
The exercise of the rights of eminent domain if a notice of the
exercise, describing any part of the Land, is recorded in the
Public Records.
8.
Any taking by a governmental body that has occurred and is
binding on the rights of a purchaser for value without Knowledge.
9.
The invalidity or unenforceability of the. lien of the Insured
Mortgage upon the Title. This Covered Risk includes but is not
limited to insurance against loss from any of the following
impairing the lien of the Insured Mortgage:
(a) forgery, fraud, undue influence, duress, incompetency,
incapacity, or impersonation;
(b) failure of any person or Entity t<) have authorized a transfer
or conveyance;
(c) the Insured Mortgage not being properly created, executed,
witnessed, sealed, acknowledged, notarized, or delivered;
(d) failure to perform those acts necessary to create a
document by electronic means authorized by law;
(e) a document executed under a falsified, expired, or
otherwise invalid power of attorney;
(f)
a document not properly filed, recorded, or indexed in the
Public Records including failure to perform those acts by
electronic means authorized by law; or
(g)
a defective judicial or administrative proceeding.
1 o.
The lack of priority of the lien of the Insured Mortgage upon the
Title over any other lien or encumbrance.
11. The lack of priority of the lien of the Insured Mortgage upon the
Title
(a) as security for each and every advance of proceeds of the
loan secured by the Insured Mortgage over any statutory
lien for services, labor, or material arising from construction
of an improvement or work related to the Land when the
improvement or work is either:

(i)

contracted for or commenced on or before Date of
Policy; or
(ii) contracted for, commenced, or continued after Date of
Policy if the construction is financed, in whole or in
part, by proceeds of the loan secured by the Insured
Mortgage that the Insured has advanced or is
obligated on Date of Policy to advance; and
(b)
over the lien of any assessments for street improvements
under construction or completed at Date of Policy.
12. The invalidity or unenforceability of any assignment of the
Insured Mortgage, provided the assignment is shown in
Schedule A, or the failure of the assignment shown in Schedule
A to vest title to the Insured Mortgage in the named Insured
assignee free and clear of all liens.
13. The invalidity, unenforceability, lack of priority, or avoidance of
the lien of the Insured Mortgage upon the Title
(a) resulting from the avoidance in whole or in part, or from a
court order providing an alternative remedy, of any transfer
of all or any part of the title to or any interest in the Land
occurring prior to the transaction creating the lien of the
Insured Mortgage because that prior transfer constituted a
fraudulent or preferential transfer under federal bankruptcy,
state insolvency, or similar creditors' rights laws; or
(b) because the Insured Mortgage constitutes a preferential
transfer under federal bankruptcy, state insolvency, or
similar creditors' rights laws by reason of the failure of its
recording in the Public Records
I)
to be timely, or
ii)
to impart notice of its existence to a purchaser for
value or to a judgment or lien creditor.
14. Any defect in or lien or encumbrance on the Title or other matter
included in Covered Risks 1 through 13 that has been created or
attached or has been filed or recorded in the Public Records
subsequent to Date of Policy and prior to the recording of the
Insured Mortgage in the Public Records.
The Company will also pay the costs, attorneys' fees, and expenses
incurred in defense of any matter insured against by this Policy, but
only to the extent provided in the Conditions.

Exclusions from Coverage
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason of:
1.
(a) Any law, ordinance, permit, or governmental regulation
(including those relating to building and zoning) restricting, regulating,
prohibiting, or relating to
(I) the occupancy, use, or enjoyment of the Land;
(II) the character, dimensions, or location of any improvement
erected on the Land;
(iii) the subdivision of land; or
(iv) environmental protection; or the effect of any violation of
these laws, ordinances, or governmental regulations. This
Exclusion 1(a) does not modify or limit the coverage provided
under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1(b) does
not modify or limit the coverage provided under Covered Risk
6.
2.
Rights of eminent domain. This Exclusion does not modify or limit
the coverage provided under Covered Risk 7 or 8.
3.
Defects, liens, encumbrances, adverse claims, or other matters:
(a) created, suffered, assumed, o;· agreed to by the Insured
Claimant;
(b) not Known to the Company, not recorded in the Public
Records at Date of Policy, but Known to the Insured
Claimant and not disclosed in writing to the Company by the
Insured Claimant prior to the date the Insured Claimant
became an Insured under this policy;
(c) resulting in no loss or damage to the Insured Claimant;

(d)

4.

5.

6.

7.

attaching or created subsequent to Date of Policy (however,
this does not modify or limit the coverage provided under
Covered Risk 11, 13, or 14); or
(e) resulting in loss or damage that would not have been
sustained if the Insured Claimant had paid value for the
Insured Mortgage.
Unenforceability of the lien of the Insured Mortgage because of
the inability or failure of an Insured to comply with applicable
doing-business laws of the state where the Land is situated.
Invalidity or unenforceability in whole or in part of the lien of the
Insured Mortgage that arises out of the transaction evidenced by
the Insured Mortgage and is based upon usury or any consumer
credit protection or truth-in-lending law.
Any claim, by reason of the operation of federal bankruptcy, state
insolvency, or similar creditors' rights laws, that the transaction
creating the lien of the Insured Mortgage, is:
(a) a fraudulent conveyance or fraudulent transfer, or
(b) a preferential transfer for any reason not stated in Covered
Risk 13(b) of this policy.
Any lien on the Title for real estate taxes or assessments imposed
by governmental authority and created or attaching between Date
of Policy and the date of recording of the Insured Mortgage in the
Public Records. This Exclusion does not modify or limit the
coverage provided under Covered Risk 11 (b).
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1.

POLICY NUMBER

M-9302-000902792

DATE OF POLICY

MARCH 18,2008 AT 2:34P.M.

AMOUNT OF
INSURANCE
$268,000.00

PREMIUM
AMOUNT
$1,323.00

Name ofinsured:

SNAKE RIVER FUNDING, INC., an Idaho Corporation
2.

The estate or interest in the land which is covered by this Policy is:

FEE SIMPLE
3.

Title to the estate or interest in the land is vested in:

JOSH M. JARVIS, a married man dealing with his sole and separate property
4.

The insured mortgage and assignments thereof, if any, are described as follows:

Deed of Trust given by JOSH M. JARVIS, a married man dealing with his sole and separate property
to AMERITITLE, an Oregon Corporation as Trustee and SNAKE RIVER FUNDING, INC., an
Idaho Corporation, as Beneficiary, dated March 13,2008 and recorded as Instrument No. 1293728 on
March 18, 2008 at 2:34 p.m., given to secure the payment of $268,000.00, and interest (and future
advances if provided for in the Deed of Trust), due March 18, 2009, records of Bonneville County,
Idaho.
5.

The land referred to in this Policy is described as follows:

Lot 25, Block 18, Comore Loma, Division No. 23, to the County of Bonneville, State of Idaho,
according to the recorded plat thereof.

SCHEDULE A (EXTENDED COVERAGE)
Loan Form
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Policy No. M-9302-000902792
SCHEDULEB
EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise
by reason of:
PART I

Special Exceptions:
1.

Taxes for the year 2007 and all prior taxes have been paid.
(Tax No. RP055540180250 $480.68 full vear, 2007).
Taxes for the year 2008 are an accruing lien, not yet due or payable.

2.

Easements as designated and/or shown on the plat ofCOMORE LOMA, DIVISION NO. 23 and
any amendments thereto, recorded as Instrument No. 1227833, records of Bonneville County,
Idaho.

3.

Protective Covenants for COMORE LOMA DIVISION #23, but omitting covenants or restrictions, if
any, based upon race, color, religion, sex, sexual orientation, familial status, marital status, disability,
handicap, national origin, ancestry, or source of income, as set forth in applicable state of federal laws,
except to the extent that said covenant or restriction is permitted by applicable law, recorded as Instrument
No. 1228038, along with any other amendments thereto, records ofBonneville County, Idaho.

4.

Unpatented mining claims, reservations or exceptions in patents or in Acts authorizing the issuance thereof,
water rights, claims or title to water.

5.

Liens and assessments of the Comore Lorna Water Corporation: office number (208) 523-2478. There
are no delinquencies of record.

6.

Right-of-Way Easement given by HI-WILLOW RANCH CORPORATION, party of the first part to
THE MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY, a Colorado
Corporation, part;: of the second part, dated June 14, 1982, and recorded as Instrument No. 626255,
records of Bonneville County, Idaho.

7.

Development Agreement for Comore Lorna, Division No. 23 by and between the COUNTY OF
BONNEVILLE, a county of the State of Idaho, party ofthe first part and COMORE
DEVELOPMENT, INC., party ofthe second part, dated June 21,2006, and recorded as Instrument No.
1227832, records ofBonneville County, Idaho.

END SCHEDULE B -PART I

Countersigned
SCHEDULE B
Loan Form

PART I (EXTENDED COVERAGE)

~ OA~~p
Authorized Signatory
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SCHEDULEB
EXCEPTIONS FROM COVERAGE
In addition to the matters set forth in Part I of this Schedule, the title to the estate or interest in the land described or
referred to in Schedule A is subject to the following matters, if any be shown, but the Company insures that these matters
are subordinate to the lien or charge of the insured mortgage upon the estate or interest:

PART IT
Special Exceptions:
NONE

END SCHEDULE B -PART II
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Our File No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 8.1
Issued By:

STEW.ART TITLE GUARANTY COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The insurance afforded by this endorsement is only effective if the land is used or is to be used primarily for residential purposes.
The Company insures the insured against loss or damage sustained by reason oflack of priority of the lien of the insured mortgage
over:
a.

any environmental protection lien which, at Date of Policy, is recorded in those records established under state statutes at
Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value
and without knowledge, or filed in the records of the clerk of the United States district court for the district in which the
land is located, except as set forth in Schedule B; or

b.

any environmental protection lien provided for by any state statute in effect at Date of Policy, except environmental
protection liens provided for by the following state statutes: none.

This endorsement, when countersigned below by a validating signatory is made a part of the policy and is subject to all of the terms
and provisions thereof and of any prior endorsements thereto. Except to the extent expressly stated, it neither modifies any of the
terms and provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any prior
endorsements, nor does it increase the face amount thereof.
IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly authorized
officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

Validating Signatory
ALTA Endorsement Form 8.1, (Environmental Protection Lien) (Revised 10-17-70 and 10-17-84)
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Our File No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 100
Issued By:

STEWART TITLE GUARANTY COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The Company hereby insures against loss which said Insured shall sustain by reason of any of the following matters:
1.

Any incorrectness in the assurance which the Company hereby gives:
a.

2.

3.

4.

That there are no covenants, conditions, or restrictions under which the lien of the mortgage referred to in Schedule A can be cut off,
subordinated, or otherwise impaired;
b.
That there are no present violations on said land of any enforceable covenants, conditions, or restrictions;
c.
That, except as shown in Schedule B, there are no encroachments of buildings, structures, or improvements located on said land onto
adjoining lands, nor any encroachments onto said land of buildings, structures, or improvements located on adjoining lands.
a.
Any future violations on said land on any covenants, conditions, or restriction occurring prior to acquisition of title to said estate or
interest by the Insured, provided such violations result in impairment or loss of the lien of the mortgage referred to in Schedule A, or
result in impairment or loss of title to said estate or interest ifthe Insured shall acquire such title in satisfaction of the indebtedness
secured by such mortgage.
b.
Unmarketability of the title to said estate or interest by reason of any violations on said land, occurring prior to acquisition of title to
said estate or interest by the Insured, of any covenants, conditions or restrictions.
Damage to existing improvements, including lawns, shrubbery or trees
a.
which are located or encroach upon that portion of the land subject to any easement shown in Schedule B, which damage results from
the exercise of the right to use or maintain such easement for the purposes for which the same was granted or reserved.
b.
resulting from the exercise of any right to use the surface of said land for the extraction or development of the minerals excepted from
the description of said land or shown as a reservation in Schedule B.
Any final court order or judgment requiring removal from any land adjoining said land of any encroachments shown in Schedule B.

Whenever in this Endorsement any or all the words "covenants, conditions or restrictions" appear they shall not be deemed to refer to or include the terms,
covenants and conditions contained in any lease referred to in Schedule A.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of said policy and
costs which the Company is obligated under the conditions and stipulations thereof to pay.
This endorsement, when countersigned below by a validating signatory, is made a part of said policy and is subject to the schedules, conditions and
stipulations therein, except as modified by the provisions hereof.

IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly authorized
officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:
Validating Signatory
Endorsement 100
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Our File No: 10-44797
Customer Name: Jarvis, Josh M.

ENDORSEMENT 102.4
Issued By:

STEWAR1C GUARANTY INSURANCE COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The Company assures the owner of the indebtedness secured by the mortgage or deed of trust referred to in paragraph 4 of
Schedule A:

1.

That the foundations of the structure under construction on said land to this date are within the boundary lines of
said land;

2.

That the location of said foundations does not violate the covenants, or restrictions referred to in Schedule B.

The Company hereby insured said Assured against loss which said Assured shall sustain in the event that the assurance herein shall
prove to be incorrect.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face
amount of said policy and costs which the company is obligated under the conditions and stipulations thereof to pay.
This endorsement is made a part of said policy and is subject to the schedules, conditions and stipulations therein, except as
modified by the provisions hereof.
This endorsement is not to be construed as insuring the title to said estate or interest as of any later date that the date of said policy,
except as herein expressly provided as to the subject matter hereof.
IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly authorized
officers.

Dated: 03/18/08

STEWART GUARANTY INSURANCE COMPANY and
AMERITITLE

BY:
Validating Signatory
IRB 102.4, ILTA Form 102.4, MISD Rev. 7-75
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Our File No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 116
Issued By:

STEWART TITLE GUARANTY COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The Company assures the Insured that at the date of this policy there is located on said
land:

a single family dwelling

known as:

6280 E. Sagewood Drive
Idaho Falls, Idaho 83406

The Company hereby insures the Insured against loss which said Insured shall sustain in the event that the
assurance herein shall prove to be incorrect.
The total liability ofthe Company under said policy and any endorsements therein shall not exceed, in the
aggregate, the face amount of said policy and costs which the Company is obligated under the conditions and
stipulations thereof to pay.
This endorsement, when countersigned below by a Validating Signatory, is made a part of said policy and is
subject to the schedules, conditions and stipulations therein, except as modified by the provisions thereof.
IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly
authorized officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:
Validating Signatory
CLTA 116 (Revised 2-20-61) ALTA Lender, Designation of Improvements: Land Location
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CONDITIONS
1.

DEFINITION OF TERMS
The following terms when used in this policy mean:
(a) "Amount of Insurance": The amount stated in Schedule
A, as may be increased or decreased by endorsement to
this policy, increased by Section 8(b) or decreased by
Section 10 of these Conditions.
(b) "Date of Policy'': The date designated as "Date of Policy"
in Schedule A.
(c) "Entity"· A corporation, partnership, trust, limited liability
company, or other similar legal entity.
(d) "Indebtedness": The obligation secured by the Insured
Mortgage including one evidenced by electronic means
authorized by law, and if that obligation is the payment of
a debt, the Indebtedness isthe sum of
i)
the amount of the principal disbursed as of Date of
Policy;
ii) the amount of the principal disbursed subsequent to
Date of Policy;
iii) the construction loan advances made subsequent
to Date of Policy for the purpose of financing in
whole or in part the construction of an improvement
to the Land or related to the Land that the Insured
was and continued to be obligated to advance at
Date of Policy and at the date of the advance;
iv) interest on the loan;
v) the prepayment premiums, exit fees, and other
similar fees or penalties allowed by law;
vi) the expenses of foreclosure and any other costs of
enforcement;
vii) the amounts advanced to assure compliance with
laws or to protect the lien or the priority of the lien of
the Insured Mortgage before the acquisition of the
estate or interest in the Title;
viii) the amounts to pay taxes and insurance; and
ix) the reasonable amounts expended to prevent
deterioration
of
improvements;
but
the
Indebtedness is reduced by the total of all
payments and by any amount forgiven by an
Insured.
(e) "Insured": The Insured named in Schedule A.
(i)
The term "Insured" also includes
(A) the owner of the Indebtedness and each
successor in ownership of the Indebtedness,
whether the owner or successor owns the
Indebtedness for its own account or as a
trustee or other fiduciary, except a successor
who is an obligor under the provisions of
Section 12(c) of these Conditions;
(B) the person or Entity who has "control" of the
"transferable record," if the Indebtedness is
evidenced by a "transferable record," as these
terms are defined by applicable electronic
transactions law;
(C) successors to an Insured by dissolution,
merger,
consolidation,
distribution,
or
reorganization;
(D) successors to an Insured by its conversion to
another kind of Entity;
(E) a grantee of an Insured under a deed
delivered without payment of actual valuable
consideration conveying the Title
(1) if the stock, shares, memberships, or
other equity interests of the grantee are
wholly-owned by the named Insured,
(2) if the grantee wholly owns the named
Insured, or
(3) if the grantee is wholly-owned by an
affiliated Entity of the named Insured,
provided the affiliated Entity and the
named Insured are both wholly-owned by
the same person or Entity;
(F) any government agency or instrumentality that
is an insurer or guarantor under an insurance
contract or guaranty insuring or guaranteeing the

Indebtedness secured by the Insured Mortgage, or
any part of it, whether named as an Insured or not;
(ii) With regard to (A), (B), (C), (D) , and (E) reserving,
however, all rights and defenses as to any
successor that the Company would have had
against any predecessor Insured, unless the
successor acquired the Indebtedness as a
purchaser for value without Knowledge of the
asserted defect, lien, encumbrance, or other matter
insured against by this policy.
(f)
"Insured Claimant": An Insured claiming loss or
damage.
(g)
"Insured Mortgage": The Mortgage described in
paragraph 4 of Schedule A.
(h) "Knowledge" or "Known": Actual knowledge, not
constructive knowledge or notice that may be imputed to
an Insured by reason of the Public Records or any other
records that impart constructive notice of matters
affecting the Title.
(i)
"Land": The land described in Schedule A, and affixed
improvements that by law constitute real property. The
term "Land" does not include any property beyond the
lines of the area described in Schedule A, nor any right,
title, interest, estate, or easement in abutting streets,
roads, avenues, alleys, lanes, ways, or waterways, but
this does not modify or limit the extent that a right of
access to and from the Land is insured by this policy.
U)
"Mortgage": Mortgage, deed of trust, trust deed, or other
security instrument, including one evidenced by
electronic means authorized by law.
(k)
"Public Records": Records established under state
statutes at Date of Policy for the purpose of imparting
constructive notice of matters relating to real property to
purchasers for value and without Knowledge. With
respect to Covered Risk 5(d), "Public Records" shall also
include environmental protection liens filed in the records
of the clerk of the United States District Court for the
district where the Land is located.
(I) ''Title": The estate or interest described in Schedule A.
(m) "Unmarketable Title": Title affected by an alleged or
apparent matter that would permit a prospective
purchaser or lessee of the Title or lender on the Title or a
prospective purchaser of the Insured Mortgage to be
released from the obligation to purchase, lease, or lend if
there is a contractual condition requiring the delivery of
marketable title.

2.

CONTINUATION OF INSURANCE
The coverage of this policy shall continue in force as of Date
of Policy in favor of an Insured after acquisition of the Title by
an Insured or after conveyance by an Insured, but only so
long as the Insured retains an estate or interest in the Land,
or holds an obligation secured by a purchase money
Mortgage given by a purchaser from the Insured, or only so
long as the Insured shall have liability by reason of warranties
in any transfer or conveyance of the Title. This policy shall
not continue in force in favor of any purchaser from the
Insured of either (i) an estate or interest in the Land, or (ii) an
obligation secured by a purchase money Mortgage given to
the Insured.

3.
NOTICE OF CLAIM TO BE GIVEN BY INSURED
CLAIMANT
The Insured shall notify the Company promptly in writing (i) in
case of any litigation as set forth in Section 5(a) of these
Conditions, (ii) in case Knowledge shall come to an Insured of
any claim of title or interest that is adverse to the Title or the
lien of the Insured Mortgage. as insured, and that might cause
loss or damage for which the Company may be liable by
virtue of this policy, or (iii) if the Title or the lien of the Insured
Mortgage, as insured, is rejected as Unmarketable Title. If
the Company is prejudiced by the failure of the Insured
Claimant to provide prompt notice, the Company's liability to
the Insured Claimant under the policy shall be reduced to the
extent of the prejudice.
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CONDITIONS- Continued
4.

PROOF OF LOSS
In the event the Company is unable to determine the amount of
loss or damage, the Company may, at its option, require as a
condition of payment that the Insured Claimant furnish a signed
proof of loss. The proof of loss must describe the defect, lien,
encumbrance, or other matter insured against by this policy that
constitutes the basis of loss or damage and shall state, to the
extent possible, the basis of calculating the amount of the loss or
damage.

5.

DEFENSE AND PROSECUTION OF ACTIONS
(a) Upon written request by the Insured, and subject to the
options contained in Section 7 of these Conditions, the
Company, at its own cost and without unreasonable delay,
shall provide for the defense of an Insured in litigation in
which any third party asserts a claim covered by this policy
adverse to the Insured. This obligation is limited to only
those stated causes of action alleging matters insured
against by this policy. The Company shall have the right to
select counsel of its choice (subject to the right of the
Insured to object for reasonable cause) to represent the
Insured as to those stated causes of action. It shall not be
liable for and will not pay the fees of any other counsel.
The Company will not pay any fees, costs, or expenses
incurred by the Insured in the defense of those causes of
action that allege matters not insured against by this policy.
(b) The Company shall have the right, in addition to the options
contained in Section 7 of these Conditions, at its own cost,
to institute and prosecute any action or proceeding or to do
any other act that in its opinion may be necessary or
desirable to establish the Title or the lien of the Insured
Mortgage, as insured, or to prevent or reduce loss or
damage to the Insured. The Company may take any
appropriate action under the terms of this policy, whether or
not it shall be liable to the Insured. The exercise of these
rights shall not be an admission of liability or waiver of any
provision of this policy. If the Company exercises its rights
under this subsection, it must do so diligently.
(c) Whenever the Company brings an action or asserts a
defense as required or permitted by this policy, the
Company may pursue the litigation to a final determination
by a court of competent jurisdiction, and it expressly
reserves the right, in its sole discretion, to appeal any
adverse judgment or order.

6.

DUTY OF INSURED CLAIMANT TO COOPERATE
(a) In all cases where this policy permits or requires the
Company to prosecute or provide for the defense of any
action or proceeding and any appeals, the Insured shall
secure to the Company the rigl1t to so prosecute or provide
defense in the action or proceeding, including the right to
use, at its option, the name of the Insured for this purpose.
Whenever requested by the Company, the Insured, at the
Company's expense, shall give the Company all reasonable
aid (i) in· securing evidence, obtaining witnesses,
prosecuting or defending the action or proceeding, or
effecting settlement, and (il) in any other lawful act that in
the opinion of the Company may be necessary or desirable
to establish the Title, the lien of the ·!nsured Mortgage, or
any other matter as insured. If the Company is prejudiced
by the failure of the Insured to ·furnish the required
cooperation, the Company's obligations to the Insured
under the policy shall terminate, including any liability or
obligation to defend, prosecute, or continue any litigation,
with regard to the matter or matters requiring such
cooperation.
(b) The Company may reasonably require the Insured Claimant
to submit to examination under oath by any authorized
representative of the Company and to produce for
examination, inspection, and copying, at such reasonable
times and places as may be designated by the authorized
representative of the Company, all •records, in whatever
medium maintained, including books, ledgers, checks,

memoranda, correspondence, reports, e-mails, disks,
tapes, and videos whether bearing a date before or after
Date of Policy, that reasonably pertain to the loss or
damage. Further, if requested by any authorized
representative of the Company, the Insured Claimant shall
grant its permission, in writing, for any authorized
representative of the Company to examine, inspect, and
copy all of these records in the custody or control of a third
party that reasonably pertain to the loss or damage. All
information designated as confidential by the Insured
Claimant provided to the Company pursuant to this Section
shall not be disclosed to others unless, in the reasonable
judgment of tl1e Company, it is necessary in the
administration of the claim. Failure of the Insured Claimant
to submit for examination under oath, produce any
reasonably requested infonnation, or grant permission to
secure reasonably necessary information from third parties
as required in this subsection, unless prohibited by law or
governmental regulation, shall terminate any liability of the
Company under this policy as to that claim.
7.

OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY
In case of a claim under this policy, the Company shall have the
following additional options:
(a) To Pay or Tender Payment of the Amount of Insurance or to
Purchase the Indebtedness.
(i) To pay or tender payment of the Amount of Insurance
under this policy together with any costs, attorneys'
fees, and expenses incurred by the Insured Claimant
that were authorized by the Company up to the time of
payment or tender of payment and that the Company
is obligated to pay; or
(ii) To purchase the Indebtedness for the amount of the
Indebtedness on the date of purchase, together with
any costs, attorneys' fees, and expenses incurred by
the Insured Claimant that were authorized by the
Company up to the time of purchase and that the
Company is obligated to pay.
When the Company purchases the Indebtedness, the
Insured shall transfer, assign, and convey to the
Company the Indebtedness and the Insured Mortgage,
together with any collateral security.
Upon the exercise by the Company of either of the
options provided for in subsections (a)(i) or (ii), all
liability and obligations of the Company to the Insured
under this policy, other than to make the payment
required in those subsections, shall terminate,
including any liability or obligation to defend,
prosecute, or continue any litigation.
(b) To Pay or Otherwise Settle With Parties Other Than
the Insured or With the Insured Claimant.
(i) to pay or otherwise settle with other parties for or in the
name of .an Insured Claimant any claim insured
against under this policy. In addition, the Company
will pay any costs, attorneys' fees, and expenses
incurred by the Insured Claimant that were authorized
by the Company up to the time of payment and that
the Company is obligated to pay; or
(ii) to pay or otherwise settle with the Insured Claimant the
loss or damage provided for under this policy, together
with any costs, attorneys'· fees, and expenses incurred
by the Insured Claimant that were authorized by the
Company up to the time of payment and that the
Company is obligated to pay.
Upon the exercise by the Company of either of the options
provided for in subsections (b)(i) or (ii), the Company's
obligations to the Insured under this policy for the claimed
loss or damage, other than the payments required to be
made, shall terminate, including any liability or obligation to
defend, prosecute, or continue any litigation.
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CONDITIONS -Continued

8.

DETERMINATION AND EXTENT OF LIABILITY
This policy is a contract of indemnity against actual monetary
loss or damage sustained or incurred by ·the Insured Claimant
who has suffered loss or damage by reason of matters insured
against by this policy.
(a) The extent of liability of the Company for loss or damage
under this policy shall not exceed the teast of
(i) the Amount of Insurance,
(ii) the Indebtedness,
(iii) the difference between the value of the Title as insured
and the value of the Title subject to the risk insured
·
against by this policy, or
(iv) if a government agency or Instrumentality is the
Insured Claimant, the amount it paid in the acquisition
of the Title or the Insured Mortgage in satisfaction of
its insurance contract or guaranty.
(b)
If the Company pursues its rights under Section 5 of these
Conditions and is unsuccessful in establishing the Title or
the lien of the Insured Mortgage, as insured,
(i) the Amount of Insurance shall be increased by 10%,
and
(ii) the Insured Claimant shall have the right to have the
loss or damage determined either as of the date the
claim was made by the Insured Claimant or as of the
date it is settled and paid.
(c)
In the event the Insured has acquired the Title in the
manner described in Section 2 of these Conditions or has
conveyed the Title, then the extent of liability of the
Company shall continue as set forth in Section 8(a) of these
Conditions.
(d)
In addition to the extent of liability under (a), (b), and (c), the
Company will also pay those costs,• attorneys' fees, and
axpenses incurred in accordance with Sections 5 and 7 of
these Conditions.

9.
(a)

(b)

(c)

. LIMITATION OF LIABILITY
If the Company establishes the Title, or removes the
alleged defect, lien, or encumbrance, or cures the lack of a
right of access to or from the Land, or cures the claim of
Unmarketable Title, or establishes the lien of the Insured
Mortgage, all as insured, in a reasonably diligent manner by
any method, including litigation and the completion of any
appeals, it shall have fully perfonned its obligations with
respect to that matter and shall not be liable for any loss or
damage caused to the Insured.
n the event of any litigation, including litigation by the
Company or with the Company's consent, the Company
shall have no liability for loss or damage until there has
been a final determination by a court of competent
jurisdiction, and disposition of all appeals, adverse to the
Title or to the lien of the Insured Mortgage, as insured.
The Company shall not be liable for loss or damage to the
Insured for liability voluntarily assumed by the Insured in
settling any claim or suit without the prior written consent of
the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR
TERMINATION OF LIABILITY
(a) All payments under this policy, except payments made for
costs, attorneys' fees, and expenses, shall reduce the
Amount of Insurance by the amount of the payment.
However, any payments made prior::to the acquisition of
Title as provided in Section 2 of these. Conditions shall not
reduce the Amount of Insurance afforded under this policy
except to the· extent that the payments reduce the
Indebtedness.
(b) The voluntary satisfaction or release of the Insured
Mortgage shall terminate all liability of the Company except
as provided in Section 2 of these Conditions.
11.

PAYMENT OF LOSS
When liability and the extent of loss or damage have been
definitely fixed in accordance with these Conditions, the payment
shaH be made within 30 days.

RIGHTS OF RECOVERY UPON PAYMENT OR
12.
SETTLEMENT
(a) The Company's Right to Recover.
Whenever the Company shall have settled and paid a claim
under this policy, it shall be subrogated and entitled to the
rights of the Insured Claimant in the Title or Insured Mortgage
and all other rights and remedies in respect to the claim that
the Insured Claimant has against any person or property, to
the extent of the amount of any loss, costs, attorneys' fees,
and expenses paid by the Company. If requested by the
Company, the Insured Claimant shall execute documents to
evidence the transfer to the Company of these rights and
remedies. The Insured Claimant shall permit the Company to
sue, compromise, ·or settle in the name of the Insured
Claimant and to use the name of the Insured Claimant in any
transaction or litigation involving these rights and remedies.
If a payment on account of a claim does not fully cover the
loss of the Insured Claimant, the Company shall defer the
exercise of its right to recover until after the Insured Claimant
shall have recovered its loss.
(b) The Insured's Rights and Limitations.
(i) The owner of the Indebtedness may release or
substitute the personal liability of any debtor or
guarantor, extend or otherwise modify the terms of
payment, release a portion of the Title from the lien of
the Insured Mortgage, or release any collateral
security for the Indebtedness, if it does not affect the
enforceability or priority of the lien of the Insured
Mortgage.
(ii) If the Insured exercises a right provided in (b)(i), but
has Knowledge of any claim adverse to the Title or the
lien of the Insured Mortgage insured against by this
policy, the Company shall be required to pay only that
part of any losses insured against by this policy that
shall exceed the amount, if any, lost to the Company
by reason of the impairment by the Insured Claimant of
the Company's right of subrogation.
(c)
The Company's Rights Against Noninsured Obligors
The Company's right of subrogation includes the Insured's
rights against non-insured obligors including the rights of
the Insured to indemnities, guaranties, other policies of
insurance, or bonds, notwithstanding any terms or
conditions contained in those instruments that address
subrogation rights.
The Company's right of subrogation shall not be avoided by
acquisition of the Insured Mortgage by an obligor (except an
obligor described in Section 1(e)(i)(F) of these Conditions)
who acquires the Insured Mortgage as a result of an
indemnity, guarantee, other policy of insurance, or bond,
and the obligor will not be an Insured under this policy.
13.

ARBITRATION
Either the Company or the Insured may demand that the claim or
controversy shall be submitted to arbitration pursuant to the Title
Insurance Arbitration Rules of the American Land Title
Association ("Rules"); Except as provided in the Rules, there
shall be no joinder or consolidation with claims or controversies
of other persons. Arbitrable matters may include, but are not
limited to, any controversy or claim between the Company and
the Insured arising out of or relating to this policy, any service in
connection with its issuance or the breach of a policy provision,
or to any other controversy or claim arising out of the transaction
giving rise to this policy. All arbitrable matters when the Amount
of Insurance is $2,000,000 or less shall be arbitrated at the
option of either the. Company or the Insured. All arbitrable
matters when the Amount of Insurance is in excess of
$2,000,000 shall be arbitrated only when agreed to by both the
Company and the Insured. Arbitration pursuant to this policy and
under the Rules shall be binding upon the parties. Judgment
upon the award rendered by the Arbitrator(s) may be entered in
any court of competent jurisdiction.

4C

CONDITIONS- Continued

14.

15.

LIABILITY LIMITED TO THIS POLICY;
POLICY ENTIRE CONTRACT.
(a) This policy together with all endorsem~nts, if any, attached to
it by the Company is the entire policy and contract between
the Insured and the Company. In interpreting any provision
·of this policy, this policy shall be construed as a whole.
(b) ·Any claim of loss or damage that arises out of the status of
\he Title or lien of the Insured Mortgage or by any action
asserting such claim shall be restrictetlto this policy:
(c) Any amendment of or endorsement to .this policy must be in
writing and· authenticated by an authorized person, or
expressly incorporated by Schedule A'of this policy.
(d) Each endorsement to this policy issued at any time is made a
part of this policy and is subject to all of its terms and
provisions. ·Except as the endorsement expressly states, it
does not (i) modify any of the terms and provisions of the
policy, (ii) modify any prior endorsement, (iii) extend the Date
of Policy, or (iv) increase the Amount of Insurance.
SEVERABILITY.
In the event any provision of this policy, in whole or in part, is held
invalid or unenforceable under applicable law, the policy shall be
deemed not to include that provision or such part held to be
invalid, but all other provisions shall remain in full force and
effect

16. CHOICE OF LAW; FORUM.
(a) Choice of Law: The Insured acknowledges the Company
has underwritten the risks covered by this policy and
determined the premium charged therefore in reliance upon
the law affecting interests in real property and applicable to
the interpretation, rights, remedies, or enforcement of
policies of title insurance of the jurisdiction where the Land is
located.
Therefore, the court or an arbitrator shall apply the law of the
jurisdiction where the Land is located to determine the
validity of claims against the Title or the lien of the Insured
Mortgage that are adverse to the Insured and to interpret and
enforce the terms of this policy. In neither case shall the
court or arbitrator apply its conflicts of law principles to
determine the applicable law.
(b)

17.

Choice of Forum: Any litigation or other proceeding brought
by the Insured against the Company must be filed only in a
state or federal court within the United States of America or
its territories ha·Jing appropriate jurisdiction.

NOTICES, WHERE SENT.
Any notice of claim and any other notice or statement in writing
required to be given to the Company under this policy must be
given to the Company at Claims Department at P.O. Box 2029,
Houston, TX 77252-2029.
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DEED OF TRUST
THIS DEED OFTRUST is granted by JOSH M. JARVIS, a married man dealing with his sole and separate properh;, as GRANTOR,

) AMERITITLE, an Oregon Corporation, as TRUSTEE, for
SNAKE RIVER FUNDING, INC., an Idaho Corporation, as BENEFICIARY.
WITNESSETH:
Grantor does hereby irrevocably GRANT, BARGAIN, SELL AND CONVEY TO TRUSTEE IN TRUST, WITH POWER OF SALE, the following described real
1roperty, to wit:

Lot 25, Block 18, Comore Lama, Division No. 23, to the CountiJ of Bonneville, State of Idaho, according to the
recorded plat thereof
TOGETHER WITH any and all improvemetits, water and ditch rights, easements, tenements, hereditaments and appurtenances thereunto belonging or i11
anywise appertaining, and any rev~rsion, remainder, tents, issues and profits thereof
For the Purpose of Securing:
l. Perfonnance of each agreemwt of Grantor herem contained.
2. Payment-of the indebtedness evidenced by a promisson; note of even date herewith, and any extension or renewal thereof, in the principal sum of TWO HUNDRED
SIXTY EIGHT THOUSAND DOLLARS ($268,000.00 ), the final payment of principal and interest the~·eof, if not sooner paid, to be finally due and payable
MARCH Hi, 2009.
3. Payment of all such further stm.ts as may hereafter be loaned or adva11ced by the Benefician; for tmy purpose; and any notes, drafts and/or other insh1Lments
representing such further loans. advances or expenditHres shall be optional with lite Benefician;, and shall become due and payable no later than the final maturity date of
said note secured hereby; and provided further, that it is lite express intention of the parties to this Deed ofTmst that it shall stand as continuing secHrihj until paid all
suclz loan?~ advm1ces or expendiit£res together with interest thereon,
A. To protect the seCllrih; of this Deed of Trust, Grantor covenants and agrees:
1. To keep sq.id prr:;perhJ in good conditjon and repai1·; to not remove or demolish any building thereon; to complete or restore promptly and in a good workmanship/ike
manner any in~provement wh~ch may be constntcted, damaged or ~estroyed thereon; to pay when due ali claims for Ip.bor pe1jonned a11d materials furnished thereto or
lherejo~; to co.mply with all.faws affecting said property or requirin'g any alterations or improvemeuts to be made thereon; to not commit or permit waste thereof or thereon;
to not conu-nit, stiffer or permit any act upou said prpperf:l; in violation of law; to <;ultivate, irrigate, fertilize, fumigate, prune and do all other acts which from the character

or use of said properh; may b~ reasonably necessan;, the specific enumeratiDJ!5 herein not excluding tile general.
2. To provide, maintain and deliver fire insurance satisfacton; ahd with loss payable to Benefician;. The amount collected under any fire or other insurance poliCJ) may,
at Beneficiary's option and determination, be applied upon any indebtedness secured hereby in such order as Bet~efician; determims, be released to Gran tot· in whole or part,
or any combinati.on thereof Such application or release shall not Ct.tre or waive any default or notice of default hereunder or invalidate any act done pursuant to such notice.
3. To appear in and defend atty action or proceeding purporting to affect the securill; ltereof or tlte rights or powers of Benefician; or Trttstee; and to pay all costs and
expenses, includf1.18 Cf?Sl of title evideuce and, any reasonable attpr!tet/s fees, in any saclr acti911 ot proceeding whi~h Beneficia_ry or Trustee way appear.
4. To pay at least. ten days before delinqt~e?ICl) all taxes and assessments affecting said property; to pay when due all encumbrances, charges and liens, tvitlz interest,
affecting said properh; which are or may appear to be prior or superior hereto; and to pay all costs, fees and expenses oft/tis Trust. In addition to the payments due in
accordance with the tenns of the ttotti hereby sewred, the Grantor shall, at the option and on demand of the Benefician;, pay each month one-twelth (l/12) of the estimated
annual taxes, assessments, insurance premi1pizs, maintenance qnd otlu:r charges upon the properh;, ·nevert}zeless in tn1st for Grantor's use aud benefit and for the payment
by the Beneficmry of any. such itenis when due. Grantor'~ failure tit so pay shall constitute a default under this tmst.
5. To pay immediately aud without demand all sums expended In; Beneficiary or Tmstee pursuant to the provisions hereof, with interest from date of expenditure, at a
rate equar to the interest rate payable under the promisson; note defocribed above or twelve percent (12%) per annum, whichever is greater.
6. Should Grantor fail .to make any payment or to do any act as herein provided, then Benefician; or Tmstee, but without obligation so to do and without notice or
demand upon Grantor and without releasing Grantor from any obligation hereof, may: make or do the same in such manuer and to such extent as either may deem
necessanj to protect the security ltereof, Beuefician; or Tnlstee being authorized to enter upon said property for such purposes; appear in aud defend any action or
proceeding purporting" to affect tite security hereof or the rights or ,Potvers of Beuefidtrn; or Trustee; pay, purchase~ contest or compromise ::my eucumbrm:ce~ charge or lien
which i1I the judgment of either appears to be prior or superior hereto; ,and in exercising any such powers or iu enforcing llus Deed of Trust by j1tdicial foreclosure or

otherwise, pay· the ttecessary expenses, costs and reasonable attontey' s fees.
B. It is mutually agreed:
l Any award of damages in connection with any condemnation for public use of or injHnJ to said property or any part thereof, is hereby assigned and shall be paid to
Benefician; tulw may apply or release such mo11ies received by him in the same manner and with the same effect as above provided for disposition of proceeds offire or other
insurance.
2. By accepting payment of any sum secured hereby after its due date,. Beneficiary does not r.vaive his right either to require prompt payment when due of all other sums

so secured or to declare default for failure so to pay.
3, At any time or from time to time~ without liabilibJ therefor and witJwut notice, upon written requeSt of BeneficianJ and presentatzo11 of this Deed and said note for
endorsement~ a.Jt4 1.~ithout affecting the personal liability of any persou for payment of the indebtedness secured hereby,. Tmstee may: reconvey all or any part of said

property; consent to the making of any map or plat thereof; loin in granting any easement thereon; or join in any· extension agreement or any agreement subordinating tile
lien or c;har:_ge hereof

4. Upon written request of Beneficiary stating that all stuns semred hereby have been paid, surrender of the note aforedescribed and this Deed to the Tntstee for
caucellation aud reteniio11, __aud upou payment of the Trustr;e s fees,_ Trustee shall reconvey, without warrmtllj, the property then held here1t11der. The recitals in any
1
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t:"couveyance executed here1mder of any matters or faCts-Shall be

person or persous legally entitled thereto",

)
of the tmtlifulness thereof The Gmri1ee in such reconveyance

5, As additiollal seCIIrity, Grantor hereby gives to and confers upon Benefician; the rig ill, pawer and autlwrity, during the continuance of these Tmsts, to collect tile
rents, issues and profits of said properh;as they become due and payable; Reseruing however wzto Grantor, prior to any default by Grantor in payment of any indebtedness
seCllred hereby or in pafonnance of any agreement hereunder, the right to collect and retain such rents, issues and profits, Upon any such default, Beneficiary may at auy
time without notice, either in person, by agent or court appointed receiver, and without regard to the adequaCJj of any seCJnin; for tile indebtedness hereby secured, enter
upon and take possess1on of said property or any part thereof, in his own name sue for or otherwise collect such rents, issues a11d profits, including those past due and
unpaid, and apply the same, less costs a11d expenses of operation and collection, including reasonable attorHey 1s fees, upon any indebtedness secured hereby, and in such
order as Beneficiary may detennine,. The entering upon and taking possession of said properh;, the collection of such rents, issues and profits and the application thereof as
a.foresa£d, shall nol wre or waive any default hereunder or invalidate any act done pursuant to any su.ch default notice.
6~ Upon default by Grantor in payment of any indebtedness secured hereby or in pelfonnance of any agreement hereunder, all sums secured hereby shall immediately
become due and payable at the option of the Benefician;, At the option ofBenefician;, the Beneficiary may enforce the obligations of this Deed ofTl1!st, or the obligations of
the Grantor secured hereby, through any and all means authmized under the laws of the State of ldalw,
l Tmstee is llot obligated to notifi; any parh; hereto of pending sale under any other Deed of Trust or of any action or proceeding in which Grantor, Beneficiary or
Tmstee shall be a parhf
K This Deed ojTmst applies to, inures to the benefit of and binds all parties hereto, their heirs, devisees, personal represenJatives, successors and assigns, The term
Beneficiary shall mean the holder and owner of the note secured hereby; or if the note has been pledged, the pledgee thereof In this Deed of Trust, wherever the context so
requires~

the masculine gender includes the feminine and/or neHtef, and the si?zgular number includes the plural,

90 DtTE ON SALE: This loan is personal to Grantor and is not assignable. In making it, Beuefician; has relied on Grantor's credit1 Grantor's interest in tlze
tmst propertlJ, and f£naucial market conditions at the time this loan is wade. If Grantor transfers, or contracts to transfer, title to or possession of all or
part of the property, or any equitable interest therein, ·whether by deed, contract for deed, assignment, lease for a tenn in excess of oue year, lease with au
option to purchase, option to purchase, or similar agreement, Beneftcian; may declare all sums under any note(s), agreement(s) amVor securitl; instrument(s)
associated'herewith hnmediately due and payable Noncompliance with the tenns and coJtditiDI!S of this paragraph shall constitltte and be a default of this
obUgation from which there shall be no redemption or cure and which default shall entitle Benefician; to effectuate am; a11d all remedies provided in any
note(s), agreement(s) a11lVor securitl; instnmzent(s) associated herewitk

STATE OF IDAHO

)

REQUEST FOR FULL RECONVEYANCE
(To be usep only when note has been paid)

) 55

COUNTY OF BONNEVILLE)

o,(S\ \~ k1CZ ,

before me, tile undersigned, personally appeared

josh M, Jarvis

The undersigned is the legal owner and holder of all indebtedness secured
by the within Deed of Trust All sums seCJ~red have beenfilily paid, You are
hereby requested and directed to caucel all evidences of i-ildebtedness secured by

said Deed of Trust and to J"ecotzvey, without warrantt;, the estate now held by

knozvn or identified to me to be the person(s) whose name(s) isjare subscribed to the

1d a

1ow dged to me that hejshejthey exeCllted the same,

Commission Expiration Date:

R<lsldlng in Jelleison County
Commissioo Expire;,: 08-23-1 i

you under tile same, THE PROMISSORY NOTE OR NOTES, AND
EVIDENCES OF FURTHER AND/OR ADDITIONAL ADVANCES MUST
BE PRESENTED WITH THIS REQUEST,

Note Owner(s)

Please deliver Reconveyance to
the follcrwiHg:
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NOTE

us $268,000.00

March 13, 2008

FOR VALUE RECEIVED, the undersigned JOSH M. JARVIS ("Borrower")
promises to pay SNAKE RIVER FUNDING, INC., ("Lender"), or order, on demand, or if
not demand is made, then on MARCH 18, 2009, at 192 N. Woodruff, Idaho Falls, Idaho
83401, the principal sum of TWO HUNDRED SIXTY EIGHT THOUSAND DOLLARS
($268,000.00), or as much thereof as shall have been advanced by the Lender to the
Borrower and not repaid, together with interest thereon from the date of advances, at
the time and rate specified in this Note. The unpaid balance of this obligation at any
time shall be the aggregate amount of payment made herein by or for the Borrower.
The unpaid balance of this Note shall bear interest until payment in full at a rate
of FOURTEEN PERCENT (14%) per annum from the date(s) of advances. Interest
payments will be due on the 18th of each month. Interest payments will be due prior to
each draw disbursed. If an interest payment is not made the draw will not be disbursed.
A monthly interest payment is required to be made even if a draw is not requested. If
that payment is not made on or before the 23rd of the month a late fee of $200.00 will be
added to that payment.
The maturity date of this loan shall be March 18, 2009. In the event the
remaining balance plus accrued interest has not been paid in full on or before March 18,
2009, there will be a fee of TWO THOUSAND DOLLARS ($2,000.00) due monthly until
the unpaid balance is paid in full.
_..
The occurrence of any of the following events shall, at the option of the Lender,
make all sums of interest and principal of this Note immediately due and payable
without notice of default, presentment or demand for payment, protest or notice of
nonpayment or dishonor, or other notices or demands of any kind or character:
a. Default in the payment when due or any part of installment of interest;
b. Nonpayment by Borrower of any debt when due;
c. Death, insolvency, failure in business, commission of an act of
bankruptcy, general assignment for the benefit of creditors, filing of any petition in
bankruptcy for relief under the provisions of the national bankruptcy act, or any
law or laws for the relief of or relating to debtors, or, by, or against Borrowers or
any Borrowers, surety or guarantor of the indebtedness evidenced by this Note,
or any endorser to this Note;
d. Appointment of a receiver or trustee to take possession of any property
of Borrowers or any Borrowers, surety or guarantor of the indebtedness
evidenced by this Note, or any endorser to the Note;
e. Attachment of an involuntary lien or liens, of any kind or character, to
the assets or property of Borrowers of any Borrowers, surety or guarantor of this
indebtedness evidenced by this Note, or any endorser of this Note;
f. When Lender, in good faith, deems itself insecure ..
Lender shall be entitled to collect all reasonable costs and expenses incurred in
enforcing the terms of this Note, including but not limited to, reasonable attorney's fees.
Presentment, notice of dishonor, and protest are hereby waived by all makes,
sureties, guarantors and endorsers hereof. This Note shall be the joint and several
obligation of all makers, sureties, guarantors and endorsers, and shall be binding upon
them and their successors and assigns.
The indebtedness evidenced by this Note is secured by a Deed of Trust.
Borrowers address:

jl}?

;Hlt~-1
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,

Case No: CV -10-280

PLAINTIFF'S RESPONSE TO
DEFENDANT'S MOTION TO
DISMISS BASED ON COURT'S
DECISION RE: MOTION FOR
SUMMARY JUDGMENT

vs.

And

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

MOTION FOR RECONSIDERATION

Defendants.
David A. Johnson, Attorney for the Plaintiffs in the above-entitled matter, hereby
responds to Defendant's Motion to Dismiss as follows:
Plaintiffs incorporate by reference previous pleadings herein, including the
affidavits the Court did not consider in the summary judgment motion previously filed.
Defendant takes the position that it has complete and absolute immunity from a

1 - PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS BASED ON COURT'S
DECISION RE: MOTION FOR SUMMARY JUDGMENT and MOTION FOR RECONSIDERATION
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lawsuit so long as there is any action pending regardless of merit. Such position would
eliminate any and all discretion of the Court to determine whether there has been good
faith, fair dealing or lack of diligence.
The Court's previous ruling did not address a couple of key facts and issues
including:
1.

Regardless of the outcome of the appeal, Plaintiffs will have sustained
damages.

2.

Defendant did not file any lawsuit for almost a year a half after notice was
given of the defect and only after DAFCO LLC (DAFCO) filed this case to
enforce the title insurance policy.

Plaintiffs agree that ripeness requires a harm that is sufficiently matured to
warrant judicial intervention. "The ripeness doctrine requires a plaintiff to prove 1) that
the case presents definite and concrete issues, 2) that a real and substantial
controversy exists, and 3) that there is a present need for adjudication." Man nos v.
Moss, 1431daho 927,936, 155 P.3d 1166, 1175 (2007). All elements are satisfied and

this case is ripe. While this Court may benefit by the collateral estoppel that will apply
upon the Appellant Court affirming the District Court, the same is not a prerequisite for
litigation in this case.
The contract between the parties herein is one of indemnity. Section 8 of
Condition 8 of the Policy in question states:
This policy is a contract of indemnity against actual monetary loss or
damage sustained or incurred by the insured Claimant who has suffered
loss or damage by reason of matters insured against by this policy.

2- PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS BASED ON COURT'S
DECISION RE: MOTION FOR SUMMARY JUDGMENT and MOTION FOR RECONSIDERATION
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Regardless of the outcome on appeal in the New Phase case, Plaintiffs have
suffered damages and are entitled to relief. The present action is not one of specific
performance or for the establishment of title, but one for damages. The undisputed
evidence is that the subject property has been severely vandalized, the market has
disappeared, and Plaintiffs do not want this white elephant property created by
Defendant's neglect and lack of diligence. Defendants have provided no evidence that
even if clear title is created that it has fulfilled its obligations.
In its recitation of facts the Court discussed the actions of Defendant before
discussing the filing of the lawsuit herein. Ripeness should be determined at the time of
filing. Key facts include that first notice was given to Defendant in November 2008,
however, no action was filed until February 2010 and after this present action was
brought. Also of note is the fact that even though the bankruptcy stay was lifted in July
2009, Defendant failed to bring the necessary action for seven months. Defendant's
conduct cannot be excused.
To find that the present matter is not ripe, this Court would have to conclude or
infer that no action can be filed until there has been an expiration of the statute of
limitation for a title company to bring an action. In so doing, the statute of limitations
could also bar the aggrieved beneficiary under the title policy. Such is not the intent of
the law.
The Policy is to be construed against the insurance company as the drafting
party. The Policy provides a multiplicity of options which are recognized. However, the
Policy should be construed to allow the options to not be stacked or to be permitted to
be pursued consecutively. In other words, the same should be construed as mutually
3- PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS BASED ON COURT'S
DECISION RE: MOTION FOR SUMMARY JUDGMENT and MOTION FOR RECONSIDERATION
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exclusive. Also, the failure to timely or diligently pursue the litigation option constitutes
a waiver of the same. The Jarvises' bankruptcy did not restrict Defendant from dealing
with New Phase and sufficient time existed prior to the stay lifting to discuss possible
resolution. Even after the stay was lifted, no action was taken to timely commence the
litigation.
The Court would err if it found that it had to wait for an Appellant Court to rule in
the separate case (New Phase v. DAFCO). This Court, as the trier of fact, has the duty
to determine whether or not Plaintiff acted in good faith and dealt fairly with Plaintiffs. In
doing so, this Court will have to consider the merits of the case, including the
reasonableness of pursuing an appeal. Pursuit of any litigation for the purpose of
delaying payment is not in good faith or dealing fairly with the policy owner. The Court
will also need to determine whether or not Defendant was diligent. To hold that the
present litigation is not ripe is the equivalent of saying Defendant were absolutely
diligent as a matter of law, exercised good faith and dealt fairly with Plaintiffs, even
though over two years have gone by, the property has been substantially damaged, and
no decision on the case will likely be known for at least another year.
Plaintiffs differ with the Court's holding that there is a dispute regarding the
defectiveness of the title, distinguishing this case from Stewart Title Guaranty Company
v. West 676 A.2d 953 (Md. 1996). Review of the Answer and Counterclaim filed by

Stewart Title in the New Phase case, shows that Defendant does not dispute the laws
of the State of Idaho regarding dual management of community real property, does not
dispute the fact that the property is community property, does not dispute Jarvis's
marriage, and does not dispute that Mrs. Jarvis did not sign the necessary documents.
4 - PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS BASED ON COURTS
DECISION RE: MOTION FOR SUMMARY JUDGMENT and MOTION FOR RECONSIDERATION
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Instead, Defendant attempts to cure the defect by equitable principles. In particular the
defect related to Mrs. Jarvis is attempted to be cured by her receipt of funds, which
funds were disbursed after the closing between Mr. Jarvis, acting alone, with Plaintiffs
which created the defect. This was the time of the creation of the defect when
Defendant and/or AmeriTitle did not get the necessary signatures of Mrs. Jarvis. To
cure a defect requires that there is a defect to correct in the first place.
For the reasons stated above, the Motion to Dismiss should be denied, that the
Court reconsider its decision and enter summary judgment in favor of Plaintiffs.
DATED: February 16, 2011

WR GHT JOHNSON & WAYMENT, PLLC
David A. Johnson, Esq.

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on February 16, 2011, I served a true and correct
copy of the foregoing document, on the person or persons listed below by first class
mail, with the correct postage thereon, or by causing the same to be delivered by the
following method:
Person/Attorney Served:
Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Method of Service:
Facsimile 208-388-1001

~--~
David A. Johnson, Esq.
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/3 88-1001
#21 1 J1.52

Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,

)

)

Case No. CV-10-280

)

Plaintiffs,

)
)

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS

)

YS.

)

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

AND

)

Defendants.

)
)
)

RESPONSE MEMORANDUM L~
OPPOSITION TO PLAINTIFFS'
MOTION FOR RECONSIDERATION

---------------~-------------)
Defendant Stewart Title Guaranty Company ("Stewart"), by and through its attorneys of
record, Spink Butler, LLP, files this Reply Memorandum in Support f.?f Motion to Dismiss and
Response Memorandum in Opposition to Ptaint(ffs' Motion for Reconsideration.

I.
BACKGROUND

Rather than respond to Stewart's Motion to Dismiss Based on Court's Decision Re:
Motion for Summary Judgment, Plaintiffs dispute what the Court already determined in its

Memorandum Decision Re: Motion for Summary Judgment (the "Memorandum Decision").

Plaintiffs do not provide any new facts or legal authority. Rather, Plaintiffs re-serve variations
on the same arguments they set forth in their Motion for Summary Judgment. In doing so,
REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AND RESPONSE MEMORANDUM
IN OPPOSITION TO PLAINTIFFS' MOTION FOR RECONSIDERATION. 1
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Plaintiffs simply ignore the operative language of the Title Policy. Plaintiffs' Motion to
Reconsider fails to present any basis to reopen the Court's prior flndings. Stewart respectfully
requests, therefore, that its Motion to Dismiss be granted.

II.
ARGUMENT

1. The Title Policy Is Clear and Unambiguous, and Plaintiffs' Motion Ignores the Plain
Language of the Title Poliq.
A

Sections 5 and 9 of the Title Policy apply to the present case and provide for an orderly
resolution of claims and payment for losses or damages if the insured deed of trust is
defective.

Plaintiffs' Motion to Reconsider rests on the assumption !hat lhe Title Policy language,
which is the fow1dation to any damage claims !hey make, somehow does not apply to the present
case. The Court is familiar with the Title Policy, but for the Court's convenience, Sections 5(b)
and (c) of the Title Policy are provided below:
(b) The Company shall have the right, in addition to the options contained in
Section 7 of these Conditions, at its own cost, to institute and prosecute any action
or proceeding or to do any other act that in its opinion may be necessar:>; or
desirable to establish the Title or the lien of the Insured Mortgage, as Insured, or
to I;!revent or reduce loss or damage to the Insured. The Company mav take any
appropriate action under the terms of this policy, whether or not it shall be liable
to the Insured. The exercise of these rights shall not be an admission of liability
or waiver of any provision of this policy. If the Company exercises it rights under
this subsection, it must do so diligently.
(c) Whenever the Company brings an action or asserts a defense as required or
permitted by this policy, the Company may pursue the litigation to a final
determination by a court of competent jurisdiction, and it expressly reserves the
right, in its sole discretion, to appeal any adverse judgment or order.
Title Policy Conditions§§ 5(b) and (c) (emphasis added).

In the present case, Stewart instituted

and prosecuted actions or proceedings and has done other acts that in Stewart's opinion may be
necessary or desirable either to establish the lien of the deed of trust QI to prevent or reduce loss
or damage to the Insured. These acts include representing Plaintiffs in the various bankruptcy
proceedings filed by the Jarvises, negotiating with the various stakeholders in an effort to resolve
the matter short of litigation, filing Bonneville County Case No. CV-2010-624 on behalf of
Plaintiffs, and appearing on behalf of Plaintiffs in Bonneville County Case No. CV-2010-651.
REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AND RESPONSE MEMORANDUM
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Each of these actions involves efforts not only to establish the lien of the insured deed of trust,
but also to prevent or reduce loss or damage to the Insured.
The existence of- not the sequential timing of- the pending Claims Litigation and
appeal is the operative matter under the terms of the Title Policy when determining Stewart's
present liability for loss or damage. Section 9(b) of the Title Policy provides that:
In the event of any litigation, including litigation by the Company or with the
Company's consent, the Company shall have no liability for loss or dama~e until
there has been a fmal determination by a court of competent jurisdiction, and
disposition of all appeals, adverse to the Title or the lien of the Insured Mortgage,
as insured.

Title Policy Conditions§ 9(b) (emphasis added). At the current time, the Claims Litigation is
ongoing and is on appeal. The Claims Litigation and appeal will determine the enforceability of
the insured deed of trust. The terms of the Title Policy are clear and unambiguous - when
litigation is pending, Stewart shall have no liability for loss or damage until after a final
determination and after disposition of all appeals.
The fact that Plaintiffs filed the present lawsuit shortly before the Claims Litigation was
filed does not nullify the terms of the Title Policy governing Stewart's liability for loss or
damage. Plaintiffs' position would gut the terms of the Title Policy. The Title Policy allows
Stewart to institute any litigation or proceeding or to do any other act that would reduce the loss
or damage to the insured. Under Plaintiffs' rubric, an insured need only file a lawsuit against the
title insurer to neutralize the provisions of the Title Policy that allow the insurer to "do any other
act that in its opinion may be necessary or desirable to establish the Title or the lien of the
Insured Mortgage, as Insured, or to prevent or reduce loss or damage to the Insured." Title

Policy Conditions§ 5(b). Under the plain terms of the Title Policy, there can be no
determination of loss or damages until the pending Claims Litigation is finally determined and
the appeals are complete.
No foundation exists for Plaintiffs' fears that Sections 5 and 9 of the Title Policy cut off
any claim the Insured may have for losses or damages. To the contrary, the provisions merely
provide for an orderly resolution of claims and payment for losses or damages. Meanwhile,
since Plaintiffs sent Stewart their initial self-styled ''Notice of Claim," Plaintiffs have been
attempting to get around these clear limits in the Title Policy They do not want their damages
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reduced or to have their lien established as the Title Policy provides. They want an immediate
cash payment from Stewart without regard to the enforceability of the insured deed of trust.

B. Plaintiffs confuse the statute of limitations applicable to the issues in the Claims
Litigation with the statute of limitations applicable to a claim against Stewart based on
the Title Policy.
Plaintiffs' statute of limitations argument confuses the statute of limitations that apply to
causes of action in underlying claims litigation with the statute of limitations that apply to
actions against a title insurer under a title policy. Plaintiffs provide no authority for their bald
assertion that "[t)o find that the present matter is not ripe, this Court would have to conclude or

r

infer that no action can be filed until there has been an expiration of the statute of limitation sicJ
for a title company to bring an action.'' Plaint~ff's [sic] Response to Defendant's Motion to

Dismiss Based on Court's Decision Re: Motion for Summary Judgment and Motion for
Reconsideration (hereinafter "Response and Motion to Reconsider") p. 3. Plaintiffs incorrectly
conclude without authority that the statute of limitations applicable to a cause of action in
underlying claims litigation covered by a title insurance policy would bar a cause of action in a
subsequent lawsuit by an insured against a title insurer based on that title insurance policy. Id.
This conclusion ignores the distinct and separate causes of action that exist for the matters at
issue in underlying claims litigation and the causes of action that might accrue under the
contractual provisions of a title policy. Compare Idaho Code§ 5-214A (statute of limitations on
an action to foreclose a mortgage on real property) wirh Idaho Code§ 5-216 (statute of
limitations on a written contract such as a title policy).

In sum, Plaintiffs attack the Court's determination that the present lawsuit is unripe, but
do so without presenting any substantively different argument from that already considered by
the Court.

Plaintiffs' arguments not only ignore the plain language of the Title Policy as set

forth above, but it ignores the calculation of damages and Stewart's liability for those damages.

2. Until the Enforceability of the Insured Deed of Trust is Determined, There Is No Way to
£alculate What Damages, If Any, Plaintiffs May Have or to What Extent Stewart May or
May Not be Liable.
Plaintiffs' claims were not any more ready for adjudication at the time they filed the
present lawsuit than they are now. Thus, there is no "present need for adjudication.'' See

Response and Motion ro Reconsider p. 2 (quoting Mannos v. Moss, 143 Idaho 927, 936, 155 P.3d
1166, 1175 (2006)). Furthermore, under the clear and unambiguous terms of the Title Policy,
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which Plaintiffs do not dispute, Stewart is not liable for any loss or damage until after the
underlying Claims Litigation is final. As the Court noted in its Memorandum Decision, the issues
in this lawsuit are simply not ripe. "!!Judge Anderson's decision is upheld on appeal and if
Stewart Title still refuses to pay on the policy, this this action together with the diligence and
damages issues will be ripe." Memorandum Decision p. 10 (emphasis added). To rule
otherwise, would be a waste of judicial resources.
Plaintiffs argue that the Court can proceed in the present action because "Plaintiffs have
suffered damages and are entitled to relief." Response and Motion to Reconsider p. 3. Plaintiffs'
entire lawsuit and their position in the Motion to Reconsider incorrectly assume the insured deed
of trust is defective before the appropriate Courts in the Claims Litigation finally determine that
matter. Even if the Court assumes that Plaintiffs' al1egations are true regarding the condition of
the subject property, the determination of the enforceability of the deed of trust on the subject
property in the pending Claims Litigation will affect any damages that Plaintiffs may or may not
suffer. Accordingly, the Title Policy provides that Stewart "shall have no liability for loss or
damage until there has been a final determination by a court of competent jurisdiction, and
disposition of all appeals." Title Policy Conditions§ 9(b).
This makes practical sense. It allows the actions and litigation that may affect any
damage or loss calculation to be completed before determining the liability or amount of any
damage or loss. In any case, Plaintiffs can provide no authority that a Court can proceed to
calculate damages before the liability for such damages accrues. To the contrary, the "plaintiff
in an action to recover benefits under a title insurance policy generally will have to establish the
presence of the title defect, encumbrance, or other matter affecting the plaintiffs interest in the
covered property on which the claim for benefits is based." 46 Causes of Action 2d 605 Cause

qf"Acrion Against Insurer to Recover Benefits Under Title Insurance Policy (2010). In other
words and as this Court has already held, until the enforceability of the deed of trust is
determined in the Claims Litigation, there is no ripe claim under the Title Policy.
This squares with what the Title Policy acrually insures. The Title Policy insures
"against loss or damage, not exceeding the Amount of Insurance, sustained or incurred by the
Insured by reason of ... [a]ny defect in or lien or encumbrance on the Title.'' Title Policy

Covered Risks. Until the Courts in the Claims Litigation rule on the enforceability of the insured
deed of trust, Plaintiffs losses or damages have not accrued and cannot be calculated.
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3. The Case Law Cited by Plaintiffs, Stewart Title Guaranty Company v. West, 676 A.2d 953
(Md. Ct. App. 19961. Simply Holds No Bearing on the Present Case.
Plaintiffs cited the West case in their summary judgment arguments. Plaintiffs attempt to
recycle the case again. See Response and Motion to Reconsider p. 4. Numerous differences
exist between West and the present case. As the Court noted in the Memorandum Decision, in
West, Stewart conceded the insureds' title was defective. In the present case, Stewart maintains

in the Claims Litigation that the Insured's deed of trust is enforceable. 1 In addition, the language
of the title policy at issue in West differs from the language at issue in the present Title Policy.
Compare West, 676 A.2d at 963 with Title Policy Conditions§ 9(b). West involved an owner's

title policy. The present lawsuit involves a lender's policy. In the present case, Stewart retained
counsel to represent the insured after receiving the initial self-styled ''Notice of Claim," but in
West, the insured was told they were on their own and hired an attorney. Moreover, West is a

Maryland case with absolutely no precedentiaJ authority in Idaho. The facts in West are in short
wholly distinguishable from this case.
Finally, Plaintiffs ignore the language of West that directly contradicts the positions taken
by Plaintiffs in this case that (1) the Title Policy at issue is one of indemnity and not of guaranty
and (2) liability does not depend on a resolution of the Claims Litigation. The pertinent language
of West includes the following:
"The theory of the trial court, and the contention of respondents as well, fails to
take into account the contract in its entirety, and by thus disregarding the rights of
the title company under the terms of the contract, assumes that the title company
breached the contract as of the day of the insurance policy was issued and that
therefore on said date was liable in damages .... Such a theory is obviously
unsound for the reason that it forecloses the title company, if it elects so to do,
from exercising its rights, according to the terms of the policy, to clear title.
1

See the following documents filed in the Claims Litigation:
• Answer, Counterclaim, Cross-Claim and Third-Party claim for Judicial Foreclosure of Deed of Trust, pp.
16, 17, and 18;
• DAFCO UC's Cross-Morionjor Summary Judgmentml 4 and 5;
• Brief in. Oppo_(ition to New Phose's Morionfor Summary Judgmenr and in Supporr of DAFCO's Cros.~Motionjor Summary Judgmentpp. 4, 8, and 13-23;
•
Reply Brief in. Support of DAFCO's Cros,I•·Morionfor Summary Judgment pp. 3-8;
• Order of Default (Rebecca Chiappini-Ja11lis):
• Default Judgment (Rebecca Chiappin.i-Jarvis) ~[1 (holding that DAFCO deed of trust is superior to Ms.
Jarvis's interest); 1[ 4 (holding that any of Ms. Jarvis's interest, including community property interest is
subordinate to the DAFCO deed of tru~l); and
•
November 24,2010- Chuck Homer appealed the Motion for Summary Judgment.
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Manifestly, the insurance policy must be construed in its entirety, and it was as
much the right of the insurance company to perform the contract according to its
tenns as it was the right of the assured to expect payment in the event of failure
upon the part of the title company so to do."

We conclude that the latter view of what constitutes a "breach''- that the insurer

is not immediately in breach simply because title is defective on the day the
policy is issued- is more in line with both title insurance law and the standard
form title insurance policy that we have before us. As we have observed, a title
insurer does not guarantee the state of title. Instead, a title insurance policy is a
contract of indemnity. The view that a title insurer is in breach simply because
there are defects in the title at the time the policy is issued would tum the title
insurer into the guarantor of the grantee's title.

West, 676 A.2d at 961 (quoting Sala v. Security Title Insurance & Guarantee Co., 81 P.2d 578,
583 (Cal. Dist. Ct. App. 1938)).
In the present case, Plaintiffs take two positions that not only do not comport with the
above language from West, but the two positions contradict each other. First, they argue the
Title Policy is one of indenmity, but they then argue that Stewart should be required to pay the
full policy amount immediately without regard to the terms of the Title Policy that provide
Stewart the opportunity to "establish the Title or the lien of the Insured Mortgage, as Insured, or
to prevent or reduce loss or damage to the Insured" according to Stewart's opinion and discretion
regarding what actions are necessary or appropriate. Title Policy Conditions§§ 5(b) and (c).
Plaintiffs cannot have it both ways. They cannot assert the Title Policy is an indemnity and not a
guaranty, and at the same time, demand immediate payment because they believe the insured
deed of trust was defective at the time it was insured.

v.
CONCLUSION
Stewart's position and the Court's correlative findings in the Memorandum Decision do
not foreclose the remedies that Plaintiffs are seeking. Instead, they allow these matters to be
resolved in the proper order and procedure, so as to not waste the resources and time of the Court
and the parties. This is why Stewart moved the Court for an order of dismissal without
prejudice. Stewart merely seeks for the Court to uphold the clear, unambiguous, and undisputed
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terms of the Title Policy and have the matters considered in the Claims Litigation resolved prior
to consider the claims by Plaintiffs in the present litigation.
DATED this 22nd day of February, 2011.
SPINK BUTLER, LLP

By:

y • ~4\,:......;(L-.
Richard H. Andrus
Attorneys for Defendant Stewart Title
Guaranty Company

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of February, 2011, I caused a true and correct
copy of the above REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AND
RESPONSE MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR
RECONSIDERATION to be served upon the following individuals in the manner indicated
below:
David A. Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[ ]
[ ]
[ ]
(X]

U.S. Mail
Hand-Delivery by Courier
Federal Express
Via Facsimile

Richard H. Andrus
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171

SPJNK BUTLER. LLP
251 E. Front Street, Suite 200
Boise, ID 83702

P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21 JJ1.52

Attorneys for Defendant Stewart Title Guaranty Company
IN THE DISTRICT COURT OF THE SEVENfH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,

Plaintiffs,
vs.

STEWART TITLE GUARANTY
COMPANY" and Does 1·1 0,

)
)
)
)

)
)
)
)

Case No. CV-10-280

RESPONSE MEMORANDUM IN
OPPOSITION TO PLAINTIFFS'
MOTION FOR SECOND AMENDED
COJ.\1PLAINT

)
)
)

Defendants.
_______________________________)

Defendant Stewart Title Guaranty Company ("Stewart"), by and through its attorneys of
record, Spink Butler, LLP, files this Response Memorandum in Opposition to Plaintiffs' Motion

for Second Amended Complaint.

I.
BACKGROUND
Plaintiffs' present Second Motion to Amend Complaint is one of two such efforts by
Plaintiffs. On January 15, 2010, the original Complaint was filed in the present case. See

Complaint. After Stewart's original Answer notified Plaintiffs of deficiencies in the original
Complaint (including the fact that the then-named Plaintiffs did not exist), Plaintiffs sought to
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amend their Complaint to name the present Plaintiffs. Stewart stipulated to allow Plaintiffs to
file their first amended Complaint, which was filed on April29, 2010. See Amended Complaint.
Although Plaintiffs had the opportunity to add allegations or causes of action to what they
alleged in the original Complaint. the first Amended Complaint only clarified the identities of the
Plaintiffs, but it did not add any other allegations or causes of action. Id.
The proposed Second Amended Complaint does not add substantively to the allegations
made in the first two versions of Plaintiffs' Complaint, and Plaintiffs have not come up with
actionable causes of action in light of this Court's holding in Memorandum Decision Re: Motion

for Summary Judgment (the "Memorandum Decision") issued on January 18, 2011. In this
Court's Memorandum Decision, the Court determined that the entire action brought by Plaintiffs
was unripe. Memorandum Decision pp. 9-10.

In light of this holding, Stewart sought

dismissal of the lawsuit based on ripeness and the Court's resulting lack of jurisdiction as
determined by the Court's Memorandum Decision. Plaintiffs responded by filing the present
motion seeking to amend their Amended Complaint. Other than adding AmeriTitle, Inc. as a
defendant. the proposed Second Amended Complaint adds nothing substantive to the original
Complaint or Amended Complaint. Moreover, the proposed Second Amended Complaint
contains no new causes of action that survive the ripeness problem already determined by the
Court in the Memorandum Decision.
The Court scheduled the trial in this matter to begin on March 22, 2011. Order Setting

Trial and Pretrial Conference 1 !(2). When the Court hears Plaintiffs' motion, less than twenty
(20) days will remain before the scheduled trial. Every one of the discovery deadlines has
expired, and now, Plaintiffs propose to amend their Complaint a second time. If Plaintiffs'
amendment actually intends to state a new claim, the Defendants, including the new defendant,
ArneriTitle, Inc., will have no opportunity to prepare to rebut them.
Plaintiffs already amended their Complaint once before, and refused or failed add the
allegations set forth in the proposed Second Amended Complaint. Plaintiffs provide no
explanation, let alone a suitable explanation, for why they could not and did not include the new
"causes of action" in the original Complaint and the Amended Complaint. If Plaintiffs try to
claim the "Second Cause of Action" or the "Third Cause of Action" actually constitute new
causes of action not contained in the original Complaint or the Amended Complaint, Stewart
(and AmeriTitle, Inc.) will suffer a substantial and significant prejudice because all of the trial
RESPONSE MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR SECOND AMENDED
COMPLAINT- 2
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deadlines have expired. Furthermore, if the Court refuses to grant Stewart's motion to dismiss
and grants r:he Plaintiffs' motion to amend, Stewart will have less than three weeks to perform all
discovery and trial preparation on the new causes of action.

II.
ARGUM:ENT
Idaho Rule of Civil Procedure 15(a) sets forth the procedure for amending a complaint

after a responsive answer has been served as follows: "[A) party may amend a pleading only by
leave of court or by written consent of the adverse party." I.R.C.P. 15(a). Although leave to
amend a complaint shall be "freely given," it should only be allowed "when justice so requires."

/d. The grant or denial of leave to amend lies within the discretion of the court and is subject to
reversal on appeal only for an abuse of discretion. Silver Creek Computers, Inc. v. Petra, Inc.,
136 Idaho 879, 881-882, 42 P.3d 672, 675-675 (2002); Hinkle v. Winey, 126 Idaho 993, 997, 895
P.2d 594, 598 (Ct. App. 1995); Black Canyon Racquetball Club, Inc. v. Idaho First, Nat. Bank,

N.A., 119 Idaho 171, 175, 804 P.2d 900, 904 (1991).
A court may properly deny a motion to amend a Complaint when the proposed
amendment is untimely, made in bad faith, involves undue delay or a dilatory motive, would
cause prejudice to the defendant, or when the proposed amendment is futile. Carl H.

Christensen Family Trustv. Christensen, 133 Idaho 866,871,993 P.2d 1197, 1203 (1999)
(quoting Smith v. Great Basin Grain Co., 98 Idaho 266, 272, 561 P.2d 1299, 1305 (1977)); see

Weitz v. Green, 148 Idaho 851, 858, 230 P.3d 743, 750 (2010); Silver Creek Computers, Inc.,
136 Idaho at 881-882, 42 P.3d at 675-675. A court may also deny a motion for leave to amend
when the proposed amended action fails to state a valid claim. Black Canyon Racquetball Club.

Inc, 119 Idaho at 175, 804 P.2d at 904; Weitz, 148 Idaho at 858, 230 P.3d at 750. Furthermore,
when a court has dismissed an action, the plaintiff is not entitled to flle an amended complaint.

Telford v. Mart Produce, Inc., 130 Idaho 932, 936, 950 P.2d 1271, 1275 (1998).

1. The Proposed Amendment Fails to State a Valid Claim, and the Amendment Would
be Futile.
The Court should deny Plaintiffs' motion because the proposed Second Amended
Complaint adds no substantive or actionable causes of action to the existing allegations in the
first two Complaints. This third Complaint identifies the same damages identified in the first and
second Complaint~ that the Court found to be unripe. Memorandum Decision pp. 9-10. Other
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than adding AmeriTitle, Inc. as a defendant, the proposed Second Amended Complaint adds
nothing to the original Complaint or the Amended Complaint.
Plaintiffs will likely try to argue the proposed Second Amended Complaint sets forth two
new causes of action against Stewart. However, the only contract actually alleged in the
proposed Second Amended Complaint is the Title Policy- which is the same contact that is the
basis of allegations made in the original Complaint and Amended Complaint and found unripe
by this Coun. Paragraphs 1 through 26 of the proposed Second Amended Complaint contain a
nearly verbatim recitation of the original Complaint and Amended Complaint. Proposed Second

Amended Complaint fi 1-26. The general allegations of the proposed Second Amended
Complaint describe issuance of the title policy- no other contract is alleged or identified. See,

e.g., Proposed Second Amended Complaint !JI 8 c•snake River wanted to be insured ..."), <][ 9
("Snake River contacted AmeriTitle, an agent of Stewart, to ... obtain a title insurance policy ..
."), 10 ("AmeriTitle provide to Snake River a Commitment for Title Insurance .. ,"), <][ 11
("AmeriTitle provided to Snake River a title insurance policy ... "), <][ 12 ("Snake River paid
$1,323.00 for the title insurance, which is sufficient consideration."), 113

("... as stated in the

Commitment"), 123 ('"Subsequent to the issuance of the policy ... "), and 124 ("Notice of Claim
was made ... under the title insurance policy.").
The proposed amended causes of action all pertain to the title insurance policy and are
just as unripe as those previously pled. The "First Cause of Action" includes a verbatim
recitation of the allegations in paragraph 26 and 27 of the Amended Complaint and the original
Complaint; thus, it adds no new ripe cause of action. Proposed Second Amended Complaint ~rH
29-30. The ''Second Cause of Action" is nothing more than an identification of an alleged
breach of the Title Policy for Stewart's alleged failure to either obtain "the joinder of Mrs. Jarvis
in the promissory note or deed of trust in favor of Snake River" or a disclaimer of interest from
Mrs. Jarvis. Proposed Second Amended Complaint <ffi[ 32 and 34. The Second Cause of Action
is not a stand~alone cause of action but an extended allegation of what Plaintiffs believe the title
policy required Stewart to do. Thus, it involves no ripe cause of action. The "Third Cause of
Action" states that Stewart is "estopped from claiming that Snake River's Deed of Trust is not
defective because Mrs. Jarvis's failure to join in the transaction." Proposed Second Amended

Complaint I)[ 37. This is not a cause of action, but instead, an anticipatory defense to a defense
Stewart might make when (if ever) Plaintiffs' claims become ripe and litigation results.
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In short, Plaintiffs' motion to amend is nothing more than an attempt to maintain a

lawsuit that the Court has already determined is not ripe. The Court should deny Plaintiffs'
motion to amend the Amended Complaint. The proposed amendments fail to state a claim, and it
would be futile to allow the Plaintiffs to file the Second Amended Complaint when the issues are
not ripe.

2. The Amendment is Untimely, lnvolns Undue Delay, and Would Cause Preiudice to
Stewart and the Proposed New Defendant, AmeriTitle, Inc.
If the Court determines that the proposed Second Amended Complaint sets fonh two new
causes of action against Stewart, which somehow survive the ripeness issues already detennined
by the Court, the Court should still deny the motion because Stewart would suffer substantial
prejudice if the Court grants the untimely motion to amend. As set forth above, the Court
scheduled trial in this matter to begin in less than three weeks on March 22, 2011. Order Setting
Trial and Pretrial Conference 1 1(2). Every one of the discovery deadlines came and went.
Order Setting Trial and Pretrial Conference T1t 1(3)(4)(5), and (6). If Plaintiffs' proposed

Second Amended Complaint sets forth new claims, Defendants will have no opportunity to
discover the factual basis of those claims.
The close proximity to trial creates onerous burdens on and substantial prejudice to
Stewart. The close trail date alone is sufficient for the Court to deny the motion for leave to
amend. The expiration of the discovery deadlines only compounds the prejudice and burden
Stewart would suffer if the Court grants the motion to amend.
Plaintiffs' own dilatory actions created undue delay in seeking to amend their Amended
Complaint. Plaintiffs already amended their Complaint once before, and refused or failed add
the allegations set forth in the proposed Second Amended Complaint Plaintiffs provide no
explanation, let alone a suitable explanation, for why they could not and did not include the new
"causes of action" in the original Complaint and the Amended Complaint. They make no claim
that the course of discovery led to the new evidence that supports the "new" causes of action.
Now, only after Plaintiffs lost their motion for summary judgment and face Stewart's
pending motion to dismiss, do Plaintiffs propose to amend their Complaint a second time. The
Court's Memorandum Decision and Stewart's motion to dismiss are tantamount to a dismissed
action, and when a court dismisses an action, the plaintiff is not entitled to file an amended
complaint. See Telford, 130 Idaho at 936, 950 P.2d at 1275.
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V.
CONCLUSION
Justice requires that the Court deny Plaintiffs' motion to amend their Complaint a second
time. The proposed Second Amended Complaint does not avoid the ripeness problem that the
Court already decided in its Memorandum Decision. Thus, the proposed amendment fails to
state a claim and granting the motion would be futile. Even if the proposed Second Amended
Complaint states new causes of action that survive the ripeness problem, the Court should still
deny the motion because it is untimely, involves dilatory actions and undue delay by Plaintiffs
that would burden Stewan, and the newly named defendant AmeriTitle, Inc., with substantial
prejudice.
DATED this 22nd day of February, 2011.

SPINK BUTLER, LLP

s
At,orneys for Defendant Stewart Title
G1aranty Company

CERTIFICATE

4F SERVICE

I HEREBY CERTIFY that on this 22"d dayfFebruary, 2011, I caused a true and correct
copy of the above RESPONSE MEMORANDUM
OPPOSITION TO PLAINTIFFS'
MOTION FOR SECOND AMENDED COMPLA T to be served upon the following
.
individuals in the manner indicated below:
I

David A 1ohnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[I]

U.S. Mail
[ j] Hand-Delivery by Courier
[ I ) Federal Express

[~] Via Facsimile
'

~-· · - .~.....L . .
;Richard H. AndnrS
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,

Case No: CV-10-280

SECOND AMENDED COMPLAINT

vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,
Defendants.
Plaintiffs, for a cause of action against the above-named Defendants, complain
and allege as follows:
PARTIES
1.

Snake River Funding, Inc. (Snake River), is an Idaho corporation in good
standing, engaged in the business of lending funds to individuals and
entities.

1- SECOND AMENDED COMPLAINT
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2.

DAFCO LLC (DAFCO), is an Idaho limited liability company in good
standing.

3.

Stewart Title Guaranty Company (Stewart), is a corporation organized
outside of the State of Idaho, but conducts business in the State of Idaho.

4.

AmeriTitle, Inc. (AmeriTitle) is an Idaho Corporation.
JURISDICTIONNENUE

5.

Idaho has personal jurisdiction over the Defendants herein.

6.

Bonneville County, State of Idaho, is the county having proper venue.
GENERAL FACTS

7.

In or about March 2008, Josh M. Jarvis (Jarvis) requested Snake River to
provide him a construction loan of $268,000.00 for the construction of a
single family residence located at 5600 South Highwillow Lane, Idaho
Falls, Idaho, legally described as Lot 25, Block 18, Comore Lorna,
Division No. 23 to the County of Bonneville, State of Idaho, according to
the recorded plat. (Hereinafter referred to as the Sagewood property.)
Jarvis claimed to be the owner of the property.

8.

Prior to loaning the money to Jarvis, Snake River wanted to be insured
that there were no claims or interest in the property superior to their
position, if they lent Jarvis the requested funds.

9.

Snake River contacted AmeriTitle, an agent of Stewart, to act as closing
agent and to obtain a title insurance policy which would insure that Snake
River would be in a first position if there was a default on the loan to
Jarvis.
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10.

On or about March 12, 2008, AmeriTitle provided to Snake River a
Commitment for Title Insurance, a true and correct copy of the same is
attached hereto as Exhibit A (hereinafter referred to as "the
Commitment").

11.

On or about March 18, 2008, Amerititle provided Snake River a title
insurance policy issued by Stewart insuring the property for $268,000.00.
A true and correct copy of this insurance policy is attached hereto as
Exhibit B, which is incorporated by reference (hereinafter referred to as
"the Policy").

12.

Snake River paid $1,323.00 for the title insurance, which is sufficient
consideration.

13.

Based upon AmeriTitle's and Stewart Title's representations, particularly
as stated in the Commitment, Snake River committed to loaning Jarvis
$268,000.00.

14.

AmeriTitle acted as closing agent for the loan between Jarvis and Snake
River.

15.

Stewart Title and AmeriTitle knew that to have clear title to the Sagewood
property, Jarvis's wife would be required to sign an instrument of
conveyance or other document disclaiming her interest in the property or
to co-sign with Jarvis on the deed of trust securing Snake River's Loan.

16.

Idaho is a community property state requiring the dual management of
real property. Property acquired during marriage in Idaho is considered
community property subject to dual management.
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17.

JaNis's wife has never signed any document releasing her interest in the
Sagewood property or otherwise consented to the deed of trust JaNis
signed in favor of Snake River.

18.

On or about April17, 2008, Snake River assigned its interest in the deed
of trust and promissory note to DAFCO, who had provided the money for
the loan. At this same time, Snake River provided to DAFCO a Corporate
Warranty wherein Snake River promised and covenanted to defend
DAFCO's interest in the subject property.

19.

Snake River/DAFCO provided $200,000.00 to JaNis as per the attached
Deed of Trust, recorded in Bonneville County, State of Idaho as
instrument 1293728, and Promissory Note, attached hereto as Exhibits C
and D respectively, which are incorporated by reference.

20.

After providing the funds to JaNis, on or about April 7, 2008, JaNis signed
a Deed of Trust with New Phase Investments as the beneficiary.

21.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
JaNis and Rebecca Chiappini-JaNis with New Phase Investments as the
beneficiary for the sum of $42,000.00. Such instrument was recorded as
Instrument 1315447 on the records of Bonneville County, State of Idaho.

22.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
JaNis and Rebecca Chiappini-JaNis with New Phase Investments as the
beneficiary for the sum of $63,000.00. Such instrument was recorded as
Instrument 1315448 on the records of Bonneville County, State of Idaho.
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23.

Subsequent to issuance of the policy, various liens and encumbrances
have been filed against the property including:
a.

Federal Tax Lien dated February 11,2009 for $8,412.17;

b.

Materialman's lien filed by Burn's Concrete, Inc., dated February
18, 2009 for $325.52; and

c.

Materialman's Lien filed by United Contractors, Inc., dated
February 24, 2009 for $5,876.40.

24.

On or about November 26, 2008, a Notice of Claim was made by Plaintiffs
against Stewart for payment under the title insurance policy.

25.

Further demands for payment were made by Plaintiffs against Stewart on
August 31, 2009 and on December 23, 2009.

26.

In spite of such demands, Stewart has refused to pay as they have
contracted to do.
FIRST CAUSE OF ACTION

27.

Snake River incorporates by reference paragraphs 1-26 as outlined
above.

28.

The above stated facts create a contract between Snake River and
Stewart.

29.

Stewart has breached the agreement between the parties by:
a.

Failing to pay Plaintiffs as per the title insurance policy; or

b.

Failing to diligently pursue reasonable actions to quiet title in
Plaintiffs' name.
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30.

Snake River, because of Stewart's breach of the contract, is entitled to
compensation and damages in excess of $268,000.00.
SECOND CAUSE OF ACTION

31.

Snake River incorporates by reference paragraphs 1-30 as stated above.

32.

The actions of the Defendants created an express or implied contract to
obtain the joiner of Mrs. Jarvis to provide the promised security to Snake
River or obtain a release or disclaimer of her interests.

33.

Snake River has fully performed its obligations pursuant to the express
and/or implied contract between the parties.

34.

Defendants breached the expressed and/or implied contract by failing to
obtain the joinder of Mrs. Jarvis in the promissory note or deed of trust in
favor of Snake River.

35.

As a result of breaching the contract, Snake River has been damaged in
an amount in excess of an amount to be proved at trial, which amount is
in excess of $100,000.00.
THIRD CAUSE OF ACTION

36.

Snake River incorporates by reference paragraphs 1-35 as stated above.

37.

Defendants are estopped from claiming that Snake River's Deed of Trust
is not defective because of Mrs. Jarvis's failure to join in the transaction.
REQUEST FOR ATTORNEY FEES

Despite demands by Plaintiffs to Defendants for payment made at least ten (1 0)
days prior to the filing of this action, Defendants have refused and continue to refuse to
pay said obligation. Plaintiffs have been required to retain an attorney to initiate and
6- SECOND AMENDED COMPLAINT
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prosecute this action. Plaintiffs are entitled to recover their reasonable attorney's fees
and Court costs of $15,000.00 if not contested further, pursuant to Idaho Code§ 12120 and pursuant to the contract between the parties. If contested, the amount of
attorney fees and Court costs awarded should be the actual cost of attorney fees and
Court costs up to $100,000.00. In addition, the subject of this litigation is a commercial
transaction and Plaintiff's are entitled to attorney fees and costs pursuant to Idaho
Code §12-120(3).

WHEREFORE, Plaintiffs pray for relief as follows:
1.

For a judgment against Stewart Title in the sum of $268,000.00 together
with legal interest thereon commencing on December 1, 2008.

2.

For a judgment against Stewart Title for any other sum deemed just and
owing.

3.

For a judgment against AmeriTitle in an amount to be proved at trial or
hearing.

4.

For all attorney fees and court costs incurred by Plaintiffs.

5.

For such other and further relief as the Court deems proper.

DATED: March 10, 2011

~~
WRIGHT JOHNSON & WAYMENT, PLLC
David A. Johnson, Esq.
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VERIFICATION
STATE OF IDAHO

)
: ss.
)

County of Bonneville

Darin Hebdon, being first duly sworn deposes and says that I am the President
of Snake River Funding, Inc., that I have read the foregoing document, know the
contents thereof, and believe the same is true and correct to the best of my knowledge
and belief.
DATED: March

/0 , 2011

SUBSCRIBED AND SWORN TO before me on March

10 , 2011.

~~d_a_h_o____.,

DAVID A JOHNSON
NOTARY PUBLIC
STATE OF IDAHO

Commission expires:

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on March_)_]_, 2011, I served a true and correct
copy of the foregoing document, on the person(s) listed below by causing the same to
be delivered by the following method:
Name & Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

~~-David A. Johnson, Esq.

8- SECOND AMENDED COMPLAINT
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Escrow Number:
Escrow Officer:

Megan Burnside

Title Number:
Title Examiner:

Ben Thomas

IFl0-44797
10-44797

Your Reference:
COM:MlTMENT FOR TITLE INSURANCE
SCHEDULE A
1. Effective Dated as of March 10,2008 at 8:00A.M.

2. Policy or Policies to be issued:

Amount:

Premium:

$268,000.00

$1,283.00

(Endorsements are included in premium)

LENDER'S EXTENDED POLICY ($224.00 credit included)
ENDORSEMENTS: 100, 116, 8.1
Proposed Insured: AVERY FINANCIAL GROUP, INC.

3. The estate or interest in the land descn'bed or referred to in this Commitment and covered herein is

Fee Simple
4. Title to the above estate or interest in said land is at the effective date hereof vested in:

JOSH M. JARVIS, a married man dealing with his sole and separate property
5: The land referred to in this Commitment is described as follows:
Lot 25, Block 18, Comore Loma, Division No. 23, to the County of Bonneville, State of
Idaho, according to the recorded plat thereof.

EXHIBtT-A434
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SCHEDULE B ~SECTION 1
The following are fue requ:i:reme:nts to be complied with:
1.

Payment to or for the account of the Grantors and/or Mortgagors of the full considemtion for the estate or

interest to be insured.
2.

Pay us the premiums. fees and charges for the policy(s) ..

3.

Documents satisfactory to us creating the interest in the land and/or the mortgage to be insured must be
signed, delivered and recorded.

4.

You must tell us in writing the name of anyone not referred to in the Cottttnitment who will get an interest
in the land or who will make a loan on the land. We may then make additional requirements or
exceptions.

5.

We will require the spouse of the vestee named herein join in any conveyance a:ndlol" e:ncmnb:rance
to satisfy Homestead Exemptions limltations and Commn.nity hopel"ty presmn}Jtions.

6.

We lVi11 require lien waivers from all contractors, sub"contractors and/or materialman who have
worked on o:r supplied materials to the property. Also, we will require a satisfactory financial
statement from the bo:rrowe:r together with an i:ndenmity ag:reement from the general contractor
and the owner(s).

7.

This conunitme:nt is subject to a 'Visllal i:nspection of the sllbjeet }Jl"Cmises. We will issue an Update
to this Com.miinlent UlJOn com}Jletion of said inspection.
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SCIIEDULE B ~SECTION 2
Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the same
·

are disposed of the satisfaction of the Company.
A.

})efecn:, liens. encumbrances, adverse claims or oth~ matters, it any, created first appearing in the public records or attaching
subsequent to the effective date hereof but prior to the date the prQp<'l6ed insured aeq:uires for value of record the estate or intorest
or mortgage thereon covered by tbki Commitment.

B.

Genenl Exceptions:
1.

2.
3.

4.
S.

6.

Rights or clabn1; of parties in pos&es$ion not shown by the pnblio records.
Easements, or claims of easements, not shown by the public records.
Encroaclnnonts, oVerlaps, boUndary line disputes, or other matters which would be disclosed by an accurate survey or inspection
of the premises.
Any Hen. or right to alien, fur semces, labor or material heretofore or hereafter furnished. imposed by law and not shown by the
pUblic reoords.
(a) Un.pat.ented mining claims; (b) resezvations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water
rights, claims or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the public records.
Taxes or special assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or
assessments on real property or by tho public records. ProcecdingB by a public agency which may result in taxes or assessments.
or notices of such procee~ whether or IU)t shown by the reeotd$ of such ageney or by the public reconk

c.

Special Exceptions:

1.

Taxes for the _year 2007 and all prior taxes have been paid.
(Tax No. RF05554018Ql50 $4S0.68 full year, 2007).
Taxes for the year 2008 are an accruing lien, not yet due or payable.

2.

Easements as designated and/or shown on the plat of COMORE LOMA, DIVISION NO.
23 and any amendments thereto, recorded as Instrument No. 1227833, records of Bonneville
County, Idaho.

3.

Protective Covenants for COMORE LOMA DIVISION #23, but o1Jlitting covenants or

restri.ctions1 !f any, based upon race, color, religion, sex, sex.tlal o:rientation, familial status, marital
status, disaoi.dty. handicap, national origin,. ancestty, or source of income, as set forth in applicable
state of federal. laws, e:sccept to the extent 1hat said co'(l'enant or restriction is pemrltted by applicable
law, recorded as I:nstrument No. 1228038, along with any other amendments thereto, records of

Bonneville County, Idaho.
4.

Unpatented mining cl~ reservations or exceptions in patents or in Ads authorizing the issuance
thereof: water rights, claims or title to water.

5.

Liens and assessments of the Coxnore Lorna Water Corporation: office number (208) 523-2478.

6.

Right-of-Way Basement gNen by HI-WILLOW RANCH CORPORATION, party of the first
part to TH.E MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY, a
Colorado Corporation, party of the second
dated June 14, 1982, and recorded as Ins1rumem
No. 626255, recor& ofBOxu.Uwille CoUn.ty, l o.

"ts:;.

7.

Development Agreement for Comore Lorna, Division No. 23 by and between the COUNTY OF
BONNEVILLE, a county of the State of Idaho, party of the first part and COMORE
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DEVELOPMENT, INC., party of the second part. dated June 21, 2006, and recorded as

Instrument No. 1227832, records of Bonneville County, Idaho.

8.

DEED OF TRUST:
GRANTOR: Josh M Jarvis, a married man dealing with his sole and separate property
TRUSTEE: Amerititle
.
BENEFICIARY: New Phase Investments, LLC, an Idaho Limited Liability Company
DATED: March 7, 2008

DATE RECORDED: March 7, 2008
INSTRUMENT NO.: 1292540
COUNTY: Bonneville
AMOUNT SECURED: $55,000.00
DATE DUE: March 7, 2008
O:rild Support, Medical Assistance, Unemployment and/or State Tax Liens, if any, filed in the
Office ofthe Secretary of State for Idaho, pursuant to Chapter 19, Title 45 of the Idaho Code
after March 5, 2008.

9.

-----------END OF SCHEDULE B ----

·-- ··· · ·· ··-·--

NOTE:

a.

b.

The Bonneville Cotmty Assessor's Office reflects the address for the subject property to be

as follows: 6280 E. Sagewood Drive, Idaho Falls, Idab.c>, 83406.

There are no conveyances affecting the subject premises recorded within the past 12
months, except as follows:
1. Warrant)' Deed given by BOB MILLS and KAYE MlLLS, husband and
wife, as Grantor(s) to JOSHM. JARVIS, a married man dealing with his
sole and separate property, as Grant~s), dated March 7, 2008, and
recorded as Instrument No. 1292539, records ofBonruwille County,

Idaho.

c.

For ~ons ~this file, please call us at (208} 524-6600
E-Mail Closing :Documents to:
ifclose@anleri-title.com
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'liS, pleaoe call our tollli<e numba-1-800-n!l-1902. If you make a cloilr

:wort. com

·>!icy, you must fwnish :.Yri~ten notice in accordance with

LOAN POLICY OF TITLE INSURANCE
ISSUED BY

c_~~

Any notice of claim and any other notice or statement In writing required to·be given to the Company under this Polley must be
given to the Company at the address shown In Section 17 of th.e Concl' ons.

COVI:RED RISKS
SUBJECT TO THE EXCLUSIONS FROM COVERAGE ·, B .QEPi'J;JONS'fRbM COVERAGE CONTAINED IN SCHEDULE B,
AND THE CONDITIONS, STEWART TITLE GUA
: $J:> f.... ~~iji{re~~·.,cdrpora on (the •eompany") insures as of Date of
Polley and, to the extent stated in Covered Risks 11, 13,~ arid_ .~ fte:
.df P..pllcy, againslloss or damage, not exceeding the
·
Amount of Insurance, sustained or incurred by the Insured YUIBS flO'C?fi
1.
2.

Trtle being vested other than as stated in Schedule A.
Any defect in or lien or encumbrance on the TIUe. This Covered Ris lndudes but Is not limited to Insurance against loss from
(a) A defect In the Title caused by
(I) forgery, fraud, undue influence, duress, incompetency, incapaaty,;or Impersonation;
(II) failure of any person or Entity to have autholit~:.a:transfer.br.C()t\' eyance:
(Ill) a document affecting Ttue not property aea , 'executed, »'){n~ed. sealed, acknowledged, notarized, or delivered;
(iv) failure to perform those acts necessary to crit~tiui·d.~hlfiht'tiY: ectronic means authorized by law;
(v) a document executed under a falsified, expirecf"d o 6'~$e I val d power of attorney;
(vi) a document not proper1y fil6d, recorded, or Iii
n . ~ii'b lbmeoords Inducting failure to perform those acts by
electronic means authorized by law; or
(vii) a defective judicial or administrative proceeding
e 'a governmental authority due or payable, but
(b) The lien of real estate taxes or assessments impos~ · (lifie
unpaid.
.
(c) Arr-J encroachment, encombrance, violation, variatlo (9J:a~v,e~ dir:cumstance affecUng the Trtle that would be disclosed
by an accurate and complete land survey of the La':'~- .
eJ'itj4·e~eroachment• indudes encroachments of existing
Improvements located on the Land onto adjoining latld 1 ~ ~i1croa6hments onto the Land of existing improvements
located on adjoining land.
unmarketable Tltle.
No right of access to and from the Land.
The violation or enforcement of any law, ordinance, permit. or governmental regulation (including those relating to buildlng
and zoning) restricting, regulating, prohibiting, or relating to
(a) the occupancy, use. or enjoyment or the Land;
(b) the character, dimensions, or location of any Improvement erected on the Land ;
(c) the subdivision of land; or
(o) environmental protectlon
• ,...

....

lo

"·

•

by

ifhe ·

3.
4.

5.

Countersigned:

7

Senior Chalrma~the

Bo8

Authorized Countersignature
Amermtle, Inc.
Company Name .
Idaho Falls, 10

City, State

I=~ M·9302-000902792
ALTA Loan Policy (6-17-06)

Agency

ID: 127100

EXHIBtT~B---..
File Number 10-44797
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Covered Risks - Cont.
if a notice, describing any part of the land, is recorded in the Public
Records setting forth the \/iolation or intention to enforce, but only to
the extent of the violation or enforcement referrea to in that notice.
6.
An enforcement action based on the exercise of a governmental
police power not covered by Covered Risk 5 if a notice of the
enforcement action. describing any part of the land, is recorded
in the Public Records, but only to the extent of the enforcement
referred to in that notice.
7.
The exercise of the rights of eminent domain if a notice of the
exercise, describing any part of the Land, is recorded in the
Public Records.
8.
Any' taking by a governmental body that has occurred and is
binding on the rights of a purchaser for value without Knowledge;
9.
The invalidity or unenforceability of the.· lien of the Insured
Mortgage upon the Title. This Covered Risk includes but is not
limited to insurance against loss from any of the following
impairing the lien ofthe Insured Mortgage:
(a) forgery, fraud, undue influence, duress, incompetency,
incapacity, or impersonation;
(b) failure of any person or Entity to have authorized a transfer
or conveyance;
(c) the Insured Mortgage not being properly created, executed,
witnessed, sealed, acknowledged, notarized, or delivered;
(d) failure to perform those acts necessary to create a
document by electronic means authorized by law;
(e) a document executed under a falsified, expired, or
otherwise invalid power of attorney;
(f)
a document not properly filed, recorded, or Indexed in the
Public Records including failure to perform those acts by
electronic means authorized by law; or
(g) a defective judicial or administrative proceeding.
10. The lack of priority of the lien of the Insured Mortgage upon the
Title over any other lien or encumbrance.
11. The lack of priority of the lien of the Insured Mortgage upon the
Title
(a) as security for each and every advance of proceeds of the
loan secured by the Insured Mortgage over any statutory
lien for services, labor, or material arising from construction
of an improvement or work related to the land when the
improvement or work is either:

contracted for or commenced on or before Date of
Policy; or
(ii) contracted for, commenced, or continued after Date of
Policy if the construction is financed, in whole or in
part, by proceeds of the loan secured by the Insured
Mortgage that the Insured has advanced or is
obligated on Date of Policy to advance; and
(b) over the lien of any assessments for street improvements
under constructiqn or completed at Date of Policy.
12. The invalidity or unenforceability of any assignment of the
Insured Mortgage, provided the assignment is shown in
Schedule A. or the failure of the assignment shown in Schedule
A to vest title to the Insured Mortgage in the named Insured
assignee free and clear of all liens.
13. The invalidity, unenf6rceability, lack of priority, or avoidance of
the lien of the Insured Mortgage upon the Title
(a) resulting from the avoidance in whole or in part, or from a
court order providing an alternative remedy, of any transfer
of all or any part of the title to or any interest in the Land
occurring prior to the transaction creating the lien of the
Insured Mortgage because that prior transfer constituted a
fraudulent or preferential transfer under federal bankruptcy,
state Insolvency, or similar creditors' rights laws; or
(b) because the Insured Mortgage constitutes a preferential
transfer under federal bankruptcy, state insolvency, or
similar creditors' rights laws by reason of the failure of its
recording in the Public Records
to be timely, or
i)
ii) to impart notice of its existence to a purchaser for
value or to a judgment or lien creditor.
14. Any defect in or lien or encumbrance on the Title or other matter
Included in Covered Risks 1 through 13 that has been created or
attached or has been filed or recorded in the Public Records
subsequent to Date of Policy and prior to the recording of the
Insured Mortgage in the Public Records.
The Company will also pay the costs, attorneys' fees. and expenses
incurred in defense of any matter insured against by this Policy, but
only to the extent provided in the Conditions.
(i)

Exclusions from Coverage
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason of:
1.
(a) Any law, ordinance, permit, or governmental regulation
(including those relating to building and zoning) restricting, regulating,
prohibiting, or relating to
(i) the occupancy, use, or enjoyment of the Land;
(ii) the character, dimensions, or location of any improvement
erected on the Land;
(iii) the subdivision of land; or
(iv) environmental protection; or the effect of any violation of
these laws, ordinances, or governmental regulations. This
Exclusion 1(a) does not modify or limit the coverage provided
under Covered Risk 5.
{b) Any governmental police power. This Exclusion 1(b) does
not modify or limit the coverage provided under Covered Risk
6.
2.
Rights of eminent domain. This Exclusion does not modify or limit
the coverage provided under Covered Risk 7 or 8.
3.
Defects, liens, encumbrances, adverse claims. or other matters:
(a) created, suffered, assumed, or agreed to by the Insured
Claimant;
(b) not Known to the Company, not recorded in the Public
Records at Date of Policy, but Known to the Insured
Claimant and not disclosed in writing to the Company by the
Insured Claimant prior to the date the Insured Claimant
became an Insured under this policy;
(c) resulting in no loss or damage to the Insured Claimant;

(d)

4.

5.

e.

7.

attaching or created subsequent to Date of Policy (however,
this does not modify or limit the coverage provided under
Covered Risk 11,13, or 14); or
(e) resulting in loss or damage that would not have been
sustained if the Insured Claimant had paid value for the
Insured Mortgage.
Unenforceabillty of the lien of the Insured Mortgage because of
the inability or failure of an Insured to comply with applicable
doing-business laws of the state where the Land is situated.
Invalidity or unenforceability in whole or in part of the lien of the
Insured Mortgage that arises out of the transaction evidenced by
the Insured Mortgage and is based upon usury or any consumer
credit protection or truth-in-lending law.
Any claim, by reason of the operation of federal bankruptcy, state
insolvency, or similar creditors' rights laws, that the transaction
creating the lien of the Insured Mortgage, is:
(a) a fraudulent conveyance or fraudulent transfer, or
(b) a preferential transfer for any reason not stated in Covered
Risk 13(b) of this policy.
Any lien on the Title for real estate taxes or assessments Imposed
by governmental authority and created or attaching between Date
of Policy and the date of recording of the Insured Mortgage in the
Public Records. This Exclusion does not modify or limit the
coverage provided under Covered Risk 11(b).

LOAN
SCHEDULE A

OFFICE
FILE
NUMBER
10-44797

1.

POLICY NUMBER

M-9302-000902792

DATE OF POLICY

MARCH 18,2008 AT 2:34P.M.

AMOUNT OF
INSURANCE
$268,000.00

PREMIUM
AMOUNT
$1,323.00

Name offusured:

SNAKE RIVER FUNDING, INC., an Idaho Corporation
2.

The estate or interest in the land which is covered by this Policy is:

FEE SIMPLE
3.

Title to the estate or interest in the land is vested in:

JOSH M. JARVIS, a married man dealing with his sole and separate property
4.

The insured mortgage and assignments thereof, if any, are described as follows:

Deed of Trust given by JOSH M. JARVIS, a married man dealing with his sole and separate property
to AMERITITLE, an Oregon Corporation as Trustee and SNAKE RIVER FUNDING, INC., an
Idaho Corporation, as Beneficiary, dated March 13,2008 and recorded as Instrument No.1293728 on
March 18, 2008 at 2:34 p.m., given to secure the payment of $268,000.00, and interest (and future
advances if provided for in the Deed of Trust), due March 18, 2009, records of Bonneville County,
Idaho.
5.

The land referred to in this Policy is described as follows:

Lot 25, Block 18, Comore Lorna, Division No. 23, to the County of Bonneville, State of Idaho,
according to the recorded plat thereof.

SCHEDULE A (EXTENDED COVERAGE)
Loan Form
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SCHEDULEB

EXCEPTIONS FROM COVERAGE
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise
by reason of:

PART I
Special Exceptions:

1.

Taxes for the year 2007 and all prior taxes have been paid.
(Tax No. RP055540180250 $480.68 full year, 2007).
Taxes for the year 2008 are an accruing lien, not yet due or payable.

2.

Easements as designated and/or shown on the plat ofCOMORE LOMA, DIVISION NO. 23 and
any amendments thereto, recorded as Instrument No. 1227833, records of Bonneville County,
Idaho.

3.

Protective Covenants for CO MORE LOMA DIVISION #23, but omitting covenants or restrictions, if
any, based upon race, color, religion, sex, sexual orientation, familial status, marital status, disability,
handicap, national origin, ancestry, or source of income, as set forth in applicable state of federal laws,
except to the extent that said covenant or restriction is permitted by applicable law, recorded as Instrument
No. 1228038, along with any other amendments thereto, records of Bonneville County, Idaho.

4.

Unpatented mining claims, reservations or exceptions in patents or in Acts authorizing the issuance thereof,
water rights, claims or title to water.

5.

Liens and assessments of the Comore Lorna Water Corporation: office number (208) 523-2478. There
are no delinquencies of record.

6.

Right-of-Way Easement given by ID-WILLOW RANCH CORPORATION, party of the first part to
THE MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY, a Colorado
Corporation, PartY. of the second part, dated June 14, 1982, and recorded as Instrument No. 626255,
records ofBonneville County, Idaho.

7.

Development Agreement for Comore Lorna, Division No. 23 by and between the COUNTY OF
BONNEVILLE, a county of the State of Idaho, party of the first part and COMORE
DEVELOPMENT, INC., party of the second part, dated June 21, 2006, and recorded as Instrument No.
1227832, records of Bonneville County, Idaho.

ENDSCHEDULEB-PARTI

Countersigned
SCHEDULE B- PART I (EXTENDED COVERAGE)
Loan Form

Authorized Signatory
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SCHEDULEB
EXCEPTIONS FROM COVERAGE

In addition to the matters set forth in Part I of this Schedule, the title to the estate or interest in the land described or
referred to in Schedule A is subject to the following matters, if any be shown, but the Company insures that these matters
are subordinate to the lien or charge of the insured mortgage upon the estate or interest:
PARTll
Special Exceptions:

NONE

ENDSCHEDULEB-PARTll

SCHEDULE B- PART II (EXTENDED COVERAGE)
Loan Form
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Customer Name: JARVIS, JOSH M

ENDORSEMENT 8.1
Issued By:

STEWART TITLE GUARANTY COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The insurance afforded by this endorsement is only effective if the land is used or is to be used primarily for residential purposes.
The Company insures the insured against loss or damage sustained by reason oflack of priority of the lien of the insured mortgage
over:
a.

any environmental protection lien which, at Date of Policy, is recorded in those records established under state statutes at
Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value
and without knowledge, or filed in the records of the clerk of the United States district court for the district in which the
land is located, except as set forth in Schedule B; or

b.

any environmental protection lien provided for by any state statute in effect at Date of Policy, except environmental
protection liens provided for by the following state statutes: none.

This endorsement, when countersigned below by a validating signatory is made a part of the policy and is subject to all of the terms
and provisions thereof and of any prior endorsements thereto. Except to the extent expressly stated, it neither modifies any of the
terms and provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any prior
endorsements, nor does it increase the face amount thereof.

IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly authorized
officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:.-~l---'---.JGL---"-@)"""-"~"'------'--V:::C----'--

V alidating Signatory

ALTA Endorsement Form 8.1, (Environmental Protection Lien) (Revised 10-17-70 and 10-17-84)

Our File No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 100
Issued By:

STEWART TITLE GUARANTY COMPANY
Attached to and fanning a part of Policy ofTitle Insurance: M-9302-000902792
The Company hereby insures against loss which said Insured shall sustain by reason of any of the following matters:
1.

2.

3.

4.

Any incorrectness in the assurance which the Company hereby gives:
a
That there are no covenants, conditions, or restrictions under which the lien of the mortgage referred to in Schedule A can be cut off,
subordinated, or otherwise impaired;
b.
That there are no present violations on said land of any enforceable covenants, conditions, or restrictions;
c.
That, except as shown in Schedule B, there are no encroachments of buildings, structures, or improvements located on said land onto
adjoining lands, nor any encroachments onto said land of buildings, structures, or improvements located on adjoining lands.
a.
Any future violations on said land on any covenants, conditions, or restriction occurring prior to acquisition of title to said estate or
interest by the Insured, provided such violations result in impairment or loss of the lien of the mortgage referred to in Schedule A, or
result in impairment or loss oftitle to said estate or interest if the Insured shall acquire such title in satisfaction ofthe indebtedness
secured by such mortgage.
b.
Unmarketability of the title to said estate or interest by reason of any violations on said land, occurring prior to acquisition of title to
said estate or interest by the Insured, of any covenants, conditions or restrictions.
Damage to existing improvements, inc! uding lawns, shrubbery or trees
a.
which are located or encroach upon that portion of the land subject to any easement shown in Schedule B, which damage results from
the exercise of the right to use or maintain such easement for the purposes for which the same was granted or reserved.
b.
resulting from the exercise of any right to use the surface of said land for the extraction or development of the minerals excepted from
the description of said land or shown as a reservation in Schedule B.
Any final court order or judgment requiring removal from any land adjoining said land of any encroachments shown in Schedule B.

Whenever in this Endorsement any or all the words "covenants, conditions or restrictions" appear they shall not be deemed to refer to or include the terms,
covenants and conditions contained in any lease referred to in Schedule A.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of said policy and
costs which the Company is obligated under the conditions and stipulations thereof to pay.
This endorsement, when countersigned below by a validating signatory, is made a part of said policy and is subject to the schedules, conditions and
stipulations therein, except as modified by the provisions hereo£

IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affrxed by its duly authorized
officers.
Dated: MARCH 18, 2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:
Validating Signatory
Endorsement 100

Our File No: 10-44797
Customer Name: Jarvis, Josh M.

ENDORSEMENT 102.4
Issued By:

STEWART GUARANTY INSURANCE COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The Company assures the owner of the indebtedness secured by the mortgage or deed of trust referred to in paragraph 4 of
Schedule A:
1.

That the foundations of the structure under construction on said land to this date are within the boundary lines of
said land;

2.

That the location of said foundations does not violate the covenants, or restrictions referred to in Schedule B.

The Company hereby insured said Assured against loss which said Assured shall sustain in the event that the assurance herein shall
prove to be incorrect.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face
amount of said policy and costs which the company is obligated under the conditions and stipulations thereof to pay.
This endorsement is made a part of said policy and is subject to the schedules, conditions and stipulations therein, except as
modified by the provisions hereof.
This endorsement is not to be construed as insuring the title to said estate or interest as of any later date that the date of said policy,
except as herein expressly provided as to the subject matter hereof.

IN WITNESS WHEREOF, the Company has caused its cotporate name and seal to be hereunto affixed by its duly authorized
officers.
Dated: 03/18/08

STEWART GUARANTY INSURANCE COMPANY and
AMERITITLE

BY:~@)~
Validating Signatory
IRB 102.4, ILTA Form 102.4, MISD Rev. 7-75
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Our File No~ 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 116
Issued By:

STEWART TITLE GUARANTY COMPANY
Attached to and forming a part of Policy ofTitle Insurance: M-9302-000902792
The Company assures the Insured that at the date of this policy there is located on said
land:

a single family dwelling

known as:

6280 E. Sagewood Drive
Idaho Falls, Idaho 83406

The Company hereby insures the Insured against loss which said Insured shall sustain in the event that the
assurance herein shall prove to be incorrect.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the
aggregate, the face amount of said policy and costs which the Company is obligated under the conditions and
stipulations thereof to pay.
This endorsement, when countersigned below by a Validating Signatory, is made a part of said policy and is
subject to the schedules, conditions and stipulations therein, except as modified by the provisions thereof.
IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly
authorized officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:

Validating Signatory
CLTA 116 (Revised 2-20-61) ALTA Lender, Designation of Improvements: Land Location
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CONDITIONS
1.

DEFINITION OF TERMS
The following terms when used in this policy mean:
(a) "Amount of Insurance": The amount stated in Schedule
A, as may be increased or decreased by endorsement to
this policy, increased by Section 8(b) or decreased by
Section 10 of these Conditions.
(b) "Date of Policy": The date designated as "Date of Policy"
in Schedule A.
·
(c) "Entity": A corporation, partnership, trust, limited liability
company, or other similar legal entity.
(d) "Indebtedness": The obligation secured by the Insured
Mortgage including one evidenced by electronic means
authorized by law, and if that obligation is the payment of
a debt, the Indebtedness isthe sum of
i)
the amount of the principal disbursed as of Date of
Policy;
ii) the amount of the principal disbursed subsequent to
Date of Policy;
iii) the construction loan advances made subsequent
to Date of Policy for the purpose of financing in
whole or in part the construction of an improvement
to the Land or related to the Land that the Insured
was and continued to be obligated to advance at
Date of Policy and at the date of the advance;
iv) interest on the loan;
v) the prepayment premiums, exit fees, and other
similar fees or penalties allowed by Jaw;
vi) the expenses of foreclosure and any other costs of
enforcement;
vii) the amounts advanced to assure compliance with
laws or to protect the lien or the priority of the lien of
the Insured Mortgage before the acquisition of the
estate or interest in the Title;
viii) the amounts to pay taxes and insurance; and
ix) the reasonable amounts expended to prevent
of
improvements;
but
the
deterioration
Indebtedness is reduced by the total of all
payments and by any amount forgiven by an
Insured.
(e) "Insured": The Insured named in Schedule A.
(i)
The term "Insured" also includes
(A) the owner of the Indebtedness and each
successor in ownership of the Indebtedness,
whether the owner or successor owns the
Indebtedness for its own account or as a
trustee or other fiduciary, except a successor
who is an obligor under the provisions of
Section 12(c) of these Conditions;
(B) the person or Entity who has "control" of the
"transferable record," if the Indebtedness is
evidenced by a "transferable record," as these
terms are defined by applicable electronic
transactions law;
(C) successors to an Insured by dissolution,
or
merger,
consolidation,
distribution,
reorganization;
(D) successors to an Insured by its conversion to
another kind of Entity;
(E) a grantee of an Insured under a deed
delivered without payment of actual valuable
consideration conveying the Title
(1) if the stock, shares, memberships, or
other equity interests of the grantee are
wholly-owned by the named Insured,
(2) if the grantee wholly owns the named
Insured, or
(3) if the grantee is wholly-owned by an
affiliated Entity of the named Insured,
provided the affiliated Entity and the
named Insured are both wholly-owned by
the same person or Entity;
(F) any government agency or instrumentality that
is an insurer or guarantor under an insurance
contract or guaranty insuring or guaranteeing the

Indebtedness secured by the Insured Mortgage, or
any part of it, whether named as an Insured or not;
(il) With regard to (A), (B), (C), (D) , and (E) reserving,
however, all rights and defenses as to any
successor that the Company would have had
against any predecessor Insured, unless the
successor acquired the Indebtedness as a
purchaser for value without Knowledge of the
asserted defect, lien, encumbrance, or other matter
insured against by this policy.
(f)
"Insured Claimant": An Insured claiming loss or
damage.
(g) "Insured Mortgage": The Mortgage described in
paragraph 4 of Schedule A.
(h) "Knowledge" or "Known": Actual knowledge, not
constructive knowledge or notice that may be imputed to
an Insured by reason of the Public Records or any other
records that impart constructive notice of matters
affecting the Title.
(i)
"Land": The land described in Schedule A, and affixed
improvements that by law constitute real property. The
term "Land" does not include any property beyond the
lines of the area described in Schedule A, nor any right,
title, interest, estate, or easement in abutting streets,
roads, avenues, alleys, lanes, ways, or waterways, but
this does not modify or limit the extent that a right of
access to and from the Land is insured by this policy.
(j)
"Mortgage": Mortgage, deed of trust, trust deed, or other
security instrument, including one evidenced by
electronic means authorized by law.
(kl "Public Records": Records established under state
statutes at Date of Policy for the purpose of·imparting
constructive notice of matters relating to real property to
purchasers for value and without Knowledge. With
respect to Covered Risk 5(d), "Public Records" shall also
include environmental protection liens filed in the records
of the clerk of the United States District Court for the
district where the Land is located.
(I) "Title": The estate or interest described in Schedule A.
(m) "Unmarketable Title": Title affected by an alleged or
apparent matter that would permit a prospective
purchaser or Jessee of the Title or lender on the Title or a
prospective purchaser of the Insured Mortgage to be
released from the obligation to purchase, lease, or lend if
there is a contractual condition requiring the delivery of
marketable title.

2.

CONTINUATION OF INSURANCE
The coverage of this policy shall continue in force as of Date
of Policy in favor of an Insured after acquisition of the Title by
an Insured or after conveyance by an Insured, but only so
long as the Insured retains an estate or interest in the Land.
or holds an obligation secured by a purchase money
Mortgage given by a purchaser from the Insured, or only so
long as the Insured shall have fiabillty by reason of warranties
in any transfer or conveyance of the Title. This policy shall
not continue in force in favor of any purchaser from the
Insured of either (i) an estate or interest in the Land, or (ii) an
obligation secured by a purchase money Mortgage given to
the Insured.

3.
NOTICE OF ClAIM TO BE GIVEN BY INSURED
ClAIMANT
The Insured shall notify the Company promptly in writing (i) in
case of any litigation as set forth in Section 5(a} of these
Conditions, (ii) in case Knowledge shall come to an Insured of
any claim of title or interest that is adverse to the Title or the
lien of the Insured Mortgage, as insured, and that might cause
loss or damage for which the Company may be liable by
virtue of this policy, or (iii) if the Title or the lien of the Insured
Mortgage, as insured, is rejected as Unmarketable Title. If
the Company is prejudiced by the failure of the Insured
Claimant to provide prompt notice, the Company's liability to
the Insured Claimant under the policy shall be reduced to the
extent of the prejudice.
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CONDITIONS -Continued
4.

PROOF OF LOSS
In the event the Company is unable to determine the amount of
loss or damage, the Company may, at its option, require as a
condition of payment that the Insured Claimant furnish a signed
proof of loss. The proof of loss must describe the defect, lien,
encumbrance, or other matter insured against by this policy that
constitutes the basis of loss or damage and shall state, to the
extent possible, the basis of calculating the amount of the loss or
damage.

5.

DEFENSE AND PROSECUTION OF ACTIONS
(a) Upon written request by the Insured, and subject to the
options contained in Section 7 of these Conditions, the
Company, at its own cost and without unreasonable delay,
shall provide for the defense of an Insured in litigation in
which any third party asserts a claim covered by this policy
adverse to the Insured. This obligation is limited to only
those stated causes of action alleging matters insured
against by this policy. The Company shall have the right to
select counsel of its choice (subject to the right of the
Insured to object for reasonable cause) to represent. the
Insured as to those stated causes of action. It shall not be
liable for and will not pay the fees of any other counsel.
The Company will not pay any fees, costs, or expenses
incurred by the Insured in the defense of those causes of
action that allege matters not insured against by this policy.
(b) The Company shall have the right, in addition to the options
contained in Section 7 of these Conditions, at Its own cost,
to institute and prosecute any action or proceeding or to do
any other act that in its opinion may be necessary or
desirable to establish the Title or the lien of the Insured
Mortgage, as Insured, or to prevent or reduce loss or
damage to the Insured. The Company may take any
appropriate action under the terms of {his policy, whether or
.. not it shall be liable to the Insured. The exercise of these
rights shall not be an admission of liability or waiver of any
provision of this policy. If the Company exercises its rights
under this subsection, it must do so diligently.
(c) Whenever the Company brings an· action or asserts a
defense as required or permitted by this policy, the
Company may pursue the litigation to a final determination
by a court of competent jurisdiction, and it expressly
reserves the right, in its sole discretion, to appeal any
-adverse judgment or order.

6.

DUTY OF INSURED CLAIMANT TO COOPERATE
(a) In all cases where this policy permits or requires the
Company to prosecute or provide. for the defense of any
action or proceeding and any appeals, the Insured shall
secure to the Company the right to so prosecute or provide
defense in the action or proceeding, including the right to
use, at its option, the name of the Insured for this purpose.
Whenever requested by the Company, the Insured, at the
Company's expense, shall give the Company all reasonable
aid (i) in· securing evidence, obtaining witnesses,
prosecuting or defending the action or proceeding, or
effecting settlement, and (ii) in any other lawful act that in
the opinion of the Company may be necessary or desirable
to establish the Title, the lien of the ·~nsured Mortgage, or
any other matter as insured. If the Company is prejudiced
by the failure of the Insured to ·furnish the required
cooperation, the Company's obligations to the Insured
under the policy shall terminate, including any liability or
obligation to defend, prosecute, or continue any litigation,
with regard to the matter or matters requiring such
cooperation.
(b) The Company may reasonably require the Insured Claimant
to submit to examination under oa!h by any authorized
representative of the Company and to produce for
examination, inspection, and copying, at such reasonable
times and places as may be designated by the authorized
representative of the Company, all 'records, in whatever
medium maintained, including books, ledgers, checks,

memoranda, correspondence, reports, e-mails, disks,
tapes, and videos whether bearing a date before or after
Date of Policy, that reasonably pertain to the loss or
damage. Further, if requested by any authorized
representative of the Company, the Insured Claimant shall
grant its permission, in writing, for any authorized
representative of the Company to examine, inspect, and
copy all of these records in the custody or control of a third
party that reasonably pertain to the loss or damage. All
information designated as confidential by the Insured
Claimant provided to the Company pursuant to this Section
shall not be disclosed to others unless, in the reasonable
judgment of the Company, it is necessary in the
administration of the claim. Failure of the Insured Claimant
to submit for examination under oath, produce any
reasonably requested information, or grant permission to
secure reasonably necessary information from third parties
as required in this subsection, unless prohibited by law or
governmental regulation, shall terminate any liability of the
Company under this policy as to that claim.
7.

OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY
In case of a claim under this policy, the Company shall have the
following additional options:
(a) To Pay or Tender Payment of the Amount of Insurance or to
Purchase the Indebtedness.
(i) To pay or tender payment of the Amount of Insurance
under this policy together with any costs, attorneys'
fees, and expenses incurred by the Insured Claimant
that were authorized by the Company up to the time of
payment or tender of payment and that the Company
is obligated to pay; or
(ii) To purchase the Indebtedness for the amount of the
Indebtedness on the date of purchase, together with
any costs, attorneys' fees, and expenses incurred by
the Insured Claimant that were authorized by the
Company up to the time of purchase and that the
Company is obligated to pay.
When the Company purchases the Indebtedness, the
Insured shall transfer, assign, and convey to the
Company the Indebtedness and the Insured Mortgage,
together with any collateral security.
Upon the exercise by the Company of either of the
options provided for in subsections (a)(i) or (ii), all
liability and obligations of the Company to the Insured
under this policy, other than to make the payment
required in those subsections, shall terminate,
including any liability or obligation to defend,
prosecute, or continue any litigation.
(b) To Pay or Otherwise Settle With Parties Other Than
the Insured or With the Insured Claimant.
(i) to pay or otherwise settle with other parties for or in the
name of .an Insured Claimant any claim insured
against under this policy. In addition, the Company
will pay any costs, attorneys' fees, and expenses
incurred by the Insured Claimant that were authorized
by the Company up to the time of payment and that
the Company is obligated. to pay; or
(ii) to pay or otherwise settle with the Insured Claimant the
loss or damage provided for under this policy, together
with any costs, attomeys'·fees, and expenses incurred
by the Insured Claimant that were authorized by the
Company up to the time of payment and that the
Company is obligated to pay.
Upon the exercise by the Company of either of the options
provided for in ·subsections (b)(i) or (ii), the Company's
obligations to the Insured under this policy for the claimed
loss or damage, other than the payments required to be
made, shall terminate, including any liability or obligation to
defend, prosecute, or continue any litigation.
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CONDITIONS - Continued
8.

9.

DETERMINATION AND EXTENT OF LIABILITY
This policy is a contract of indemnity against actual monetary
loss or damage sustained or incurred by ·the Insured Claimant
who has suffered loss or damage by reason of matters insured
against by this policy.
(a) The extent of liability of the Company· for loss or damage
under this policy shall not exceed the lt:iast of
(i) the Amount of Insurance,
(ii) the Indebtedness,
(iii) the difference between the value of the Title as insured
and the value of the Title subject to the risk insured
··
against by this policy, or
(iv) if a government agency or Instrumentality is the
Insured Claimant, the amount it paid in the acquisition
of the Title or the Insured Mortgage in satisfaction of
its insurance contract or guaranty.
(b)
If the Company pursues its rights under Section 5 of these
Conditions and is unsuccessful in establishing the Title or
the lien of the Insured Mortgage, as insured,
(i) the Amount of Insurance shall be increased by 10%,
and ·
~
(ii) the Insured Claimant shall have lhe right to have the
loss or damage determined either as of the date the
claim was made by the Insured Claimant or as of the
date it is settled and paid.
(c) In the event the Insured has acquired the Title in the
manner described in Section 2 of these Conditions or has
conveyed the Title, then the extent of liability of the
Company shall continue as set forth in Section 8(a) of these
Conditions.
(d) In addition to the extent of liability under (a), (b), and (c), the
Company 1.vill also pay those costs,• attorneys' fees. and
expenses incurred in accordance with Sections 5 and 7 of
these Conditions.
. LIMITATION OF LIABILITY
If the Company establishes the Title, or removes the
alleged defect, lien, or encumbrance, 'Or cures the lack of a
right of access to or from the Land, or cures the claim of
Unmarketable Title, or establishes the lien of the Insured
Mortgage, all as Insured, in a reasonably diligent manner by
any method, Including litigation and the completion of any
appeals, it shall have fully performed its obligations with
respect to that matter and shall not be liable for any loss or
damage caused to the Insured.
(b) n the event of any litigation, including litigation by the
Company or with the Company's consent, the Company
shall have no liability for loss or damage until there has
been a final determination by a court of competent
jurisdiction, and disposition of all appeals, adverse to the
Title or to the lien of the Insured Mortgage, as insured.
(c) The Company shall not be liable for loss or damage to the
Insured for liability voluntarily assumed by the Insured in
settling any claim or suit without the prior written consent of
the Company.
(a)

10.

REDUCTION OF INSURANCE; REDUCTION OR
TERMINATION OF LIABILITY
(a) All payments under this policy, except payments made for
costs, attorneys' fees, and expenses, shall reduce the
Amount of Insurance by the amount of the payment.
However, any payments made prior:to the acquisition of
Title as provided in Section 2 of these. Conditions shall not
reduce the Amount of Insurance afforded under this policy
except to the· extent that the payments reduce the
Indebtedness.
(b) The voluntary satisfaction or release of the Insured
Mortgage shall terminate all liability ofthe Company except
as provided In Section 2 of these Conditions.

11.

PAYMENT OF LOSS
When liability and the extent of loss or damage have been
definitely fixed in accordance with these Conditions, the payment
shall be made within 30 days.

12.
RIGHTS OF RECOVERY UPON PAYMENT OR
SETTLEMENT '
(a) The Company's Right to Recover.
Whenever the Company shall have settied and paid a claim
under this policy, it shall be subrogated and entitled to the
rights of the Insured Claimant in the Title or Insured Mortgage
and all other rights and remedies in respect to the claim that
the Insured Claimant has against any person or property, to
the extent of the amount of any loss, costs, attorneys' fees,
and expenses paid by the Company. If requested by the
Company, the Insured Claimant shall execute documents to
evidence the transfer to the Company of these rights and
remedies. The Insured Claimant shall permit the Company to
sue, compromise, ·Or settle in the name of the Insured
Claimant and to use the name of the Insured Claimant in any
transaction or litigation involving these rights and remedies.
If a payment on account of a claim does not fully cover the
loss of the Insured Claimant, the Company shall defer the
exercise of its right to recover until after the Insured Claimant
shall have recovered its loss.
(b) The Insured's Rights and Limitations.
(i) The owner of the Indebtedness may release or
substitute the personal liability of any, debtor or
guarantor, extend or otherwise modify the terms of
payment, release a portion of the Title from the lien of
the Insured Mortgage, or release any collateral
security for the Indebtedness, if it does not affect the
enforceability or priority of the lien of the Insured
Mortgage.
(ii) If the Insured exercises a right provided in (b)(i), but
has Knowledge of any claim adverse to .the Title or the
lien of the Insured Mortgage insured against by this
policy, the Company shall be required to pay only that
part of any losses insured against by this policy that
shall exceed the amount, if any, lost to the Company
by reason of the impairment by the Insured Claimant of
the Company's right of subrogation.
(c) The Company's Rights Against Noninsured Obligors
The Company's·.right of subrogation includes the Insured's
rights against non-insured obligors including the rights of
the Insured to indemnities, guaranties, other policies of
insurance, or .bonds, notwithstanding any terms or
conditions contained in those instruments that address
subrogation rights.
The Company's right of subrogation shall not be avoided by
acquisition of the Insured Mortgage by an obligor (except an
obligor described in Section 1(e)(i){F) of these Conditions)
who acquires the Insured Mortgage as a result of an
indemnity, guarantee, other policy of insurance, or bond,
and the obligor will not be an Insured under this policy.
13.

ARBITRATION
Either the Company or the Insured may demand that the claim or
controversy shall be submitted to arbitration pursuant to the Title
Insurance Arbitration Rules of ·the American Land Title
Association ("Rules"): Except as provided in the Rules, there
shall be no joinder or consolidation with claims or controversies
of other persons. Arbitrable matters may include, but are not
limited to, any controversy or claim between the Company and
the Insured arising out of or relating to this policy, any service in
connection with its issuance or the breach of a policy provision,
or to any other controversy or claim arising out of the transaction
giving rise to this policy. All arbitrable matters when the Amount
of Insurance is $2,000,000 or less shall be arbitrated at the
option of either the. Company or the Insured. All arbitrable
matters when the Amount of Insurance is in excess of
$2,000,000 shall be urbitrated only when agreed to by both the
Company and the Insured. Arbitration pursuant to this policy and
under the Rules shall be binding upon the parties. Judgment
upon the award rendered by the Arbitrator(s) may be entered in
any court of competent jurisdiction.
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14.

15.

LIABILITY LIMITED TO THIS POLICY;
POLICY ENTIRE CONTRACT.
(a) This policy together with all endorsem<Emts, if any, attached to
it by the Company is the entire policy and contract between
. the Insured and the Company< In interpreting any provision
of this policy. this Policy shall be construed as a whole<
(b) 'Any claim ofloss or damage that arises out of the status of
the Title or lien of the Insured MOrtgage or by any action
asserting such claim shall be restricted to this policy:
(c) Any amendment of or endorsement to .this policy must be in
writing and· authenticated by an authoriz~ person, or
expressly incorporated by Schedule A'of this policy.
(d) Each endorsement to this policy issued at any time is made a
part of this policy and is subject to ·all of its terms and
provisions. ·Except as the endorsement expressly states, it
does not (i) modify any of the terms. and provisions of the
policy, (ii) modi!'/ any prior endorsement, (iii) extend the Date
of Policy, or ~v) increase the Amount oflnsurance.
SEVERABILITY.
In the event any provision of this policy, in whole or in part, is held
invalid or unenforceable under applicable law, the policy shall be
deemed not to include that provision or such part held to be
invalid, but all other provisions shall remain in full force and
effect.

16. CHOICE OF LAW; FORUM.
(a) Choice of Law: The Insured acknowledges the Company
has underwritten the risks covered by this policy and
determined the premium charged therefore in reliance upon
the law affecting interests in real property and applicable to
the interpretation, rights, remedies, or enforcement of
policies of title insurance of the jurisdiction where the Land is
located.
Therefore, the court or an arbitrator shall apply the law of the
jurisdiction where the Land is located to determine the
validity of claims against the Title or the lien of the Insured
Mortgage that are adverse to the Insured and to interpret and
enforce the terms of this policy. In neither case shall the
couri or arbitrator apply its conflicts of law principles to
determine the a,pplicable law.
(b)

17.

Choice of Forum: Any litigation or other proceeding brought
by the Insured against the Company must be filed only in a
state or federal" court within the United States of America or
its territories having appropriate jurisdiction.

NOTICES, WHERE SENT.
Any notice of claim and any other notice or statement in writing
required to be given to the Company under this policy must be
given to the Company at Claims Department at P.O. Box 2029,
Houston, TX 77252-2029.

T- IFl0-44797

DEED OF TRUST
flS DEED OF"TRUST is grcmted 1:ry JOSH M.JARVI$, a manied mlm dealing with his sole and separate property, as GRANTOR,

MERITITLE, an Oregon Corporation, as TRUSTEE, for
AKE RIVER FUNDING, INC., an _Idaho Corporation, as BENEFICIARY.
fTNESSirrH:
ontor does hereby irrevocably GRANT, BARGAIN, SELL ANp CONVEY TO TRl,lSTEE /N TRUST, WITH POWER OF SALE, the follqwing described real
,.ty, towi.t:

Lot 25, Blotk'18, ·com ore Lorna, Division No. 23, to the CounflJ of Bonneville, State of Idaho, according to the
·
·
recorded. plat thereof
TOGETHER WITH any and all improvemetits, i.oaterand ditch rights, easements, tenements, hereditaments and appurtenances thereunto belonging or in
anywise apptaining, and any r~on, remainder, rentS, issues and profits thereof
·he Purpose of Securing:
Perfon~ice of each agreement ofGranior herein containe4.
Payment·ofthe indebtedness roidenced.by a prorri;ssory note of I!V<1l date herewith, and any extension or renewal thereof, in the principal swn of TWO HUNDRED
'Y EIGHT THOUSAND DOLLARS .($268,000.00 ), the fiiml payment of principal and interest thereof, if not sooner paid, to be finally due tmd payable

:cH 18; zoo9.
Payweni.of til[ such firrther srtJns as may hereafter be loaned or advanced by tire Beneficiary fo~ any purpase; and any notes, drafts ancVor other instnunents
senting sudr furtlre~ l~ns, lutuances or expenditures ~hall be optimml with tlre Benefidan;, and shall become due and pay~ble no later than the final matrtrity date of
wte seculf'd hereby; and provided furtlrer, that it is the express intentimr of the parties to this Deed ofTmst that it shall stand as con tinning security until paid all
loans, advances or exi?enditures togetlrer willr interest theretnr.
o protect the secttrity of this Deed ofTnrst, Grantor cov~nants and agrees:
To keep sqid propem} i11 good condition and repair; to not re>llove or demolish any building thereon; to complete or restore promptly and in a good worlmuznshiplike
rer any i>~pr~tntllt whidt 1nay b< constructed, df;mage4 or '{estror_~ed tlrere®; to pay when dtre all claims for lgbor perfonned .and materials furnished thereto or
I:Jr;.to comply with till_lauis affecti11g said property or requiritig any alterations or improvements to be made tlrereon; to not commit or penni! waste tlrereof or tlrereon;
' ~orninit, suffrr or penitit miy act upan said prpperty in violapon oflaW; to cultivate, irrigate, fertilize, fumigate, pnme and do all other acts which from tire character
'·"fsaid p_ropertrpnay. ~.reasouably ntiessary, uie specific en;tJneratioits herein not e;xduding tire general.
To provide, 1naintain inid delroer fire insurance satisfactory and with loss payable to Beneficiary. The amount collected under any fire or otlrer insurance palio; may,
reficianj' s opt:Wn and detenni1mtion, be applied upan any indebtedness seaired hereby in sudt order as Beneficiary determines, be released to Grantor in whole or part,
1 combinatipJt tlrereof Such application or release.s!UJII not ct.tre or waroe any dejtmlt or notice of defoult hereunder or invalidate m1y act done pursuant to Sitch notice.
ro appear itt and defend •1•Y action or proceeding purporting to affect the seatrity Jrereof or the rights or pawers of Beneficiary or Tmstee; and to pay all costs and
ses. includi11g cost of title evidence and any reasonable attorney's fees, in a1ry Sttch:acti!)lt or proceeding which Beneficiary or Trustee rnay appear.
ro pa!f at kast. ten ~s·bejore delillipte;icy all t~; and asses51nents affecting said property; to pay when due all encumbrances, cl=ges and liens, with interest,
1tg said property w.hiclr ani or may appear to be prior ur ~rrei-Jor /rereto; mid to pay all costs, fees mtd expenses of this Trust. In addition to t/Je payments drJe in
ianq: with tl~e terms of tire note Jrereby searred, the Grantor Shall, at the option and on demand of the Benefician;, pay each mo11th one-twelth (1/12) of the estimated
rl taxes, assesStnrnts, inSttrallce premittms, nminii:nance qnd otlu:r duuges upon the property, III!Vfrtheless in trust for Grantor's use and benefit and for the payment
Benefit;ia;ry ofany. sudt ileitis wh.;n due. Grmrtor's failrtre to so pay shall co11Stihtte a defoult under this tntst.
;o pay i1mnediately 11Jtd ~itlrout denUlnd all Slims expended by Brnefician; or Tnrstee pursuant to the pravisions hereof, with interest from dote of expenditrrre, at a
rual to tire interest rate payaf;le under tire promissory note de~cribed above or twelve percent (12%) per annum, whichever is greater.
;hould Grantor foil.to rnake any payrnent or to do any ad as lrerein provided, tlren Be~refidary or Tmstee, but witlwut obligation so to do and without notice or
rd upan Grantor mrd without releasing Grantor frorn any obligation hereof, may: make or do the same ill Sitch manner and to such extent as either may dernt
:ary to p:oted tire security hereof, Btmefidary or Tmstee being authorized to wter upan said property for such purposes; appear in and defend any action or
·dingpu-(porting·to 'affeCt the seatrity ·hereof or the right:i or frowers of lkutficia,ry or Trustee; pay, purchase, coutest or compromise any encumbrance, charge or lien
in the jt!dgmeirt ofiitlrer appears to be prior ur Sltperior here,to; _and in exercising 1my such powers or in enforcing this Deed ofTmst by judicial foreclosure or
>iSe, pay the rrecessary expenses, costs and reasonable attomey' s fees.
is mutually agreed:
iny award of damag~s in connection with any condemnatiattjor public use of or injury to said property or any part thereof, is hereby assigned mrd shall be paid to
dan; who may apply or release such monies receroed by him in the same manner and with the same effect as above pravided for d!spositian of proceeds offire or other
nee.

Y accepting payrnent ofmry sum secured Jrereby after its due date, Benefidary does not waive his right either to require prompt payment when due of all other sums
tred or to dedare defottlt for failure so to pay.
.t auy time or from time to time, witltoutliabilitr; tlrerefor and witlwut notice, uptnr written reqrrest of Benefidan; and presentation of this Deed and said note for
ement, amt without affecting the persona/liability of any person for payrnent of the indebte<bress seatred Jrereby, Tnrstee may: roconvey all or auy part of said
ty; cpn~n~ ~o tJ~e m~J..i~i.~fany 1na~ or plat thi:redfi join· in granting any easement thereon; or join in any extension agreement or any agreement subordinating tlte
dUJr_ge lrereqf
'pan writ~n re(prest .of Beneficiary stating that qll S!!ntS secured hereby lurve·been paid, surrender of the note ajoredescrib<d and this Deed to the Tnrstee for
'at#on az~d retenlion,_,aml ttpP1t pal}Tne-tr.t oftlu! Tni.S,t~e~s foes< J:ntstee shQJ.l reconveyi without warrauty, tlu: property tlra1 hdd IJereuuder. 11Je redtals in any
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executed hereunder of any matters or faCts-Shall be
~rsOu Or persons legally entitled thereto 11 •

'if of the lntllifulness thereof

'e:Cctru~yana::

ti~ right~ power and authority~ duriug the continuance of these

5. AS adf!itio::a! seairity, Gn:mtor hereby gives to tUtd cunfors u

wts,

'

~-

The uranue m such reconveyance

Tibed as

'tl~e

to collect the

~;sues

and profi'ts of said property as tlret; become due and pm;able; Reserving howeuer unto Grantor; prior to any default by Grantor in payment of any indebled:JJess
ecured.Jiereby or in perf~mrumce ofany agreement hereunder, the right to collect and retain such rents, issues and profi'ts< Upon any such default, Beneficiary may at any
ime without notice, either in person, by agent or court appointed receiver, and witlu:mt regard to the adequacy ofany seCllrity for the indebtedness hereby secured, enter
pon and take possessionof said property or any part thereof, in his own name sue for or otherwise collect such rents, issues and profi'ts, induding those past due and
npaid. and apply the same, "Jess costs and expenses OJ operation aud collection, including reasonable attontey's fees, upon any indebtedness secured herein;, and in Sitch
rder as Beneficiary may de ten nine. <The entering up01und taking possession of said property, the collection of such rents, issues and profits and the application thereof as
foresaid, shalf: not cure or wairx any default hcreu!rder or invalidate any act done pursuant to any sudz default notice.
6< Upon default tiy Grautor in payment of any indebted:Jtess secured hereby or in perfonnance of any agreement hereunder, all sums secured hereby shall immediately
w:>me du~ and pm;able at the option 4 the Beneficiary. At the option of Beneficiary, the BeJtefi'dary may enforce the obligations of this Deed ofTmst, or the obligations of
1e Grantor seotred herein;, through any and aJI mea1lS authorized un,jer the laws of the State of Idaho<
7. · Tmstee is not obligated to notifi; tmy party hereto of pending sale under any other Deed ofTritSt<or of any action or proceeding in which Grantor, Benefidan; or
·mstee sJwll be a parhJ
8< This Deed of Tmst applies to, inures to the benefit of and binds all parties hereto, llteir heirs, devisees, personal representatives, successors aud assigns. The lenn
eueficiary slwll mean the.holder and onmet of the note secured hereby; or if the note has been pledged, t/te pledgee thereof In this Deed ofTmst, tuiie:mJer the context so
~cr~ires~ llll! masculine gertde:r .indudes the feminine amifor neutef D.nd the sipgular number includes the pluraL
9< DUE ON SALE: This loan is personal to Grantor and is not assignable. In making it, Beneficiary h4s relied on Grantor's credit, Grantor's i11terest in the
YSt property, and financial market conditions at the time this loan is made. If Grantor transfers, or contracts to tnmsfer, title to or possession of, all or
art of the property, or any equitable interest therein, whether by deed, co11tract for deed, assignment, lease for a tenn in excess of one year, lease with an
ution to purchase, option to purchase, or similar agreement, Beneficiary may. declare all sums under any note(s), agreementf.s) amVor securitlj instrumeutl.s)
>sociated<herewiih immedi~tely due and payable. Noncompliance with the tenns and conditions of this paragraph shall constitute and be a default of this
&ligation from which there shall be no redemption or cure and which default shall entitle Beneficiary to effectuate any and all remedies provided in any
ote(s), agreement(s) and/or security instrumentl.s) associated herewith.
1

.)

STATE OF IDAHO

REQUEST FOR FULL RECONVEYANCE
(To be user only when note lias been paid)

) 55

COUNTY OF BONNEVILLE)

::Jr(S\ \~ kZ ,

Tlte rmdersigned is the legal owner and halder of all indebtedness secured

before 111e, tlze undersigned, personally appeared

'osh M. Jarvis

atowl! or identified to me to be the person(s) whase name(s) i:;lare subscribed to tile

dged to me that hejshejtllfflj executed 1/~e same.

R~s!d!ng in Jelletliion County
:Ommission Expiration Date:

Commission Expire;: 08-23-11

lnj the within Deed of Trust. All sums secured luwe been fully paid< You are

hereby requested and directed to cancel all evidences of indebtedness secured by
said D<ed ofTmst and to reconvey, without warranty, tile estate now held by
y01t under the same< THE PROMlSSORY NOTE OR NOTES, AND
EVIDENCES OF FURTHER AND/OR ADDITIONAL ADVANCES MUST
BE PRESENTED WITH THIS REQUEST.

Note Owner(s)

Please deliver Reconveyance to
tl~e followiJrg:

452
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NOTE

us $268,000.00

March 13,2008

FOR VALUE RECEIVED, the undersigned JOSH M. JARVIS {"Borrower''}
promises to pay SNAKE RIVER FUNDING, INC., {"Lender"), or order, on demand, or if
not demand is made, then on MARCH 18, 2009, at 192 N. Woodruff, Idaho Falls, Idaho
83401, the principal sum of TWO HUNDRED SIXTY tiGHT THOUSAND DOLLARS
($268,000.00), or as much thereof as shall have been advanced by the Lender to the
Borrower and not repaid, together with interest thereon from the date of advances, at
the time and rate specified in this Note. The unpaid balance of this obligation at any
time shall be the aggregate amount of payment made herein by or for the Borrower.
The unpaid balance of this Note shall bear interest until payment in full at a rate
of FOURTEEN PERCENT (14%) per annum from the date(s) of advances. Interest
payments will be due on the 18th of each month. Interest payments will be due prior to
each draw disbursed. If an interest payment is not made the draw will not be disbursed.
A monthly interest payment is required to be made even if a draw is not requested. If
that payment is not made on or before the 23rd of the month a late fee of $200.00 will be
added to that payment.
.
The maturity date of this loan shall be March 18, 2009. In the event the
remaining balance plus accrued interest has not been paid in full on or before March 18,
2009, there will be a fee of TWO THOUSAND DOLLARS ($2,000.00) due monthly until
_..
the unpaid balance is paid in full.
The occurrence of any of the following events shall, at the option of the Lender,
make all sums of interest and principal of this Note immediately due and payable
without notice of default, presentment or demand for payment, protest or notice of
nonpayment or dishonor, or other notices or demands of any kind or character:
a. Default in the payment when due or any part of installment of interest;
b. Nonpayment by Borrower of any debt when due;
c. Death, insolvency, failure in business, commission of an act of
bankruptcy, general assignment for the benefit of creditors, filing of any petition in
bankruptcy for relief under the provisions of the national bankruptcy act, or any
law or laws for the relief of or relating to debtors, or, by, or against Borrowers or
any Borrowers, surety or guarantor of the indebtedness evidenced by this Note,
or any endorser to this Note;
d. Appointment of a receiver or trustee to take possession of any property
of Borrowers or any Borrowers, surety or guarantor of the indebtedness
evidenced by this Note, or any endorser to the Note;
e. Attachment of an involuntary lien or liens, of any kind or character, to
the assets or property of Borrowers of any Borrowers, surety or guarantor of this
indebtedness evidenced by this Note, or any endorser of this Note;
f. When Lender, in good faith, deems itself insecure ..
Lender shall be entitled to collect alf. reasonable costs and expenses incurred in
enforcing the terms of this Note, including but not limited to, reasonable attorney's fees.
Presentment, notice of dishonor, and protest are hereby waived by all makes,
sureties, guarantors and endorsers hereof. This Note shall be the joint and several
obligation of all makers, sureties, guarantors and endorsers, and shall be binding upon
them and their successors and assigns.
The indebtedness evidenced by this Note is secured by a Deed of Trust.
Borrowers address:

JI)? tfi>/.{u-/
t/fwt~vv:r/
#JrtiJ0
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21 111.52

Attorneys for Defendant Stewan Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCOLLC.

)
)

Plaintiffs,

)

)
)
)

vs.

STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,

Case No. CV-10-280
ANS~RTOSECONDAMENDED

CO:tvn>LAINT

)
)
)
)
)

Defendants.
__________________________
)
)

Defendant Stewart Title Guaranty Company ("Answering Defendant"), by and through
its counsel of record, Spink Butler, LLP, in reply to Plaintiffs' Second Amended Complaint
(''Second Amended Complaint"), affirms and alleges as follows:
FIRST DEFENSE

Plaintiffs' Second Amended Complaint fails to stare a cause of action upon which relief
can be granted.

ANSWER TO SECOND AMENDED COMPLAINT- 1

ECEI

E:

NO
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SECOND DEFENSE

L

Answering Defendant denies each and every allegation not specifically admitted

2.

In response to Paragraphs 1 and 2 of the Second Amended Complaint, Answering

herein.

Defendant lacks knowledge or sufficient information to admit or deny the allegations therein.
3.

In response to Paragraph 3 of the Second Amended Complaint, Answering

Defendant admits Stewart Title Guaranty Company is a company authorized to provide
insurance in the state of Idaho.
4.

Answering Defendant denies Paragraph 4 of the Second Amended Complaint.

5.

Paragraphs 5 and 6 of the Second Amended Complaint contain legal conclusions

for which no response will be given.
6.

In response to Paragraphs 7 and 8 of the Second Amended Complaint. Answering

Defendant lacks knowledge or sufficient information to admit or deny the allegations therein.
7.

In response to Paragraph 9 of the Second Amended Complaint, Answering

Defendant denies Paragraph 9 to the extent it contains legal conclusions rather than factual
allegations. Paragraph 9 also contains allegations to which Answering Defendant lacks
knowledge or sufficient information to admit or deny.
8.

In response to Paragraph 10 of the Second Amended Complaint, Answering

Defendant lacks knowledge or sufficient information to admit or deny the allegations. The terms
of the document referenced in Paragraph 10 speak for themselves.
9.

ln response to Paragraph 11 of the Second Amended Complaint, Answering

Defendant admits only that Stewart underwrote a policy on the property. The terms of the
document referenced in Paragraph 11 speak for themselves .. The terms of the document
referenced in Paragraph 11 speak for themselves.
ANSWER TO SECOND AMENDED COMPLAINT- 2

RECEIVE:
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In response to Paragraph 12 of the Second Amended Complaint, Answering

Defendant admits only that the premium was $1 ,323.00. Answering Defendant lacks knowledge
or sufficient information regarding the remaining factual allegations and, therefore, denies the
same. Paragraph 12 also contains a legal conclusion for which no response will be given.
11.

In response to Paragraphs 13 and 14 of the Second Amended Complaint,

Answering Defendant lacks knowledge or sufficient infonnation to admit or deny the allegations
therein. Answering Defendant further responds to Paragraph 13 that it denies that a title
commitment is a representation as to the status of title.
12.

Paragraph 15 of the Second Amended Complaint contains legal conclusions and

is denied. Answering Defendant lacks knowledge or sufficient information to admit or deny the
allegations in Paragraph 15 regarding AmeriTitle, Inc. and, therefore, denies the same.
13.

Paragraph 16 of the Second Amended Complaint contains Jcgul conclusions to

which no response is required. To the extent a response is required, Answering Defendant
denies Paragraph 16.
14.

In response to Paragraphs 17 and 18 of the Second Amended Complaint,

Answering Defendant lacks knowledge or sufficient infonnation to admit or deny the allegations
therein.
15.

In response to Paragraphs 19, 20. 21, 22, and 23 of the Second Amended

Complaint, Answering Defendant lacks knowledge or sufficient information to admit or deny the
allegations therein. The terms of the document referenced in Paragraphs 19. 20, 21, 22, and 23
speak for themselves.
16.

In response to Paragraphs 24 and 25 of the Second Amended Compluint,

Answering Defendant admits only that coverage claims and demands for payment have been
made.
ANSWER TO SECOND AMENDED COMPLAINT - 3
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17.

Answering Defendant denies Paragraph 26 of the Second Amended Complaint.

18.

In response to Paragraph 27 of the Second Amended Complaint, Answering

p 5/7

Defendant hereby reincorporates and realleges its answers to each of the allegations contained
therein.
19.

Answering Defendant denies Paragraph 28 of the Second Amended Complaint

because it is unclear what Plaintiffs are alleging. Paragraph 28 is vague and does not specify
what "facts" it is referencing and does not set forth the terms of the alleged contract.
20.

Answering Defendant denies Paragraphs 29 and 30 of the Second Amended

Complaint.
21.

In response to Paragraph 31 of the Second Amended Complaint, Answering

Defendant hereby reincorporates and reallcges its answers to each of the allegations contained
therein.
22.

Answering Defendant denies Paragraph 32 of the Second Amended Complaint.

23.

Answering Defendant lacks knowledge or sufficient information to admit or deny

Paragraph 33 of the Second Amended Complaint.
24.

Answering Defendant denies Paragraphs 34 and 35 of the Second Amended

Complaint.
25.

In response to Paragraph 36 of the Second Amended Complaint, Answering

Defendant hereby reincorporates and rea lieges its answers to each of the allegations contained
therein.
26.

Answering Defendant denies Paragraph 37 of the Second Amended Complaint.

27.

Answering Defendant denies Plaintiffs arc entitled ro costs and attorneys' fees.

ANSWER TO SECOND AMENDED COMPLAINT- 4
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AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
1.

The title policy underwritten by Stewart Title Guaranty Company to Snake River

Funding, Inc. allows Stewart to initiate and prosecute any action or proceeding or to do any other
act that in Stewart's opinion may be necessary or desirable to establish the lien of the insured or
to prevent or reduce loss or damage to the insured. Further, Stewart may take any appropriate
action under the terms of the policy. Litigation on this matter is currently progressing in a
diligent manner in Bonneville County Case No. CV-2010-651.

SECOND AFFIRMATIVE DEFENSE
2.

Plaintiff's claims are barred by the doctrine of ripeness.

ADDITIONAL AFFIRMATIVE DEFENSES
Presently, and given the current state of discovery and the status of Bonneville County
Ca~e

No. CV-2010-651, Answering Defendant is unable to state fully, in complete detail, all of

the affirmative defenses that may exist with regard to Plaintiffs' Second Amended Complaint.
Therefore, consistent with Idaho Rule of Civil Procedure 11. Answering Defendant states the
affirmative defenses presently known, but specifically reserves the right to assert additional
affirmative defenses once discovery in this matter proceeds and/or a final determination is
reached in Bonneville County Case No. CV-2010-651.
WHEREFORE, Answering Defendant prays for judgment as follows:
1.

That Plaintiffs' Second Amended Complaint be dismissed with prejudice, and that

Plaintiffs take nothing thereby:
2.

For costs and attorneys' fees; and

3.

For such other and further relief as the Court deems just and equitable.

ANSWER TO SECOND AMENnED COMPLAINT • 5
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DATED this 23rd day of March, 2011.
SPINK BUTLER, LLP

By:~~_AL
Richard H. Andrus
Attorneys for Defendant Stewart Title
Guaranty Company

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 23rd day of March, 2011, I caused a true and correct
copy of the above ANSWER TO SECOND AMENDED COMPLAINT to be served upon the
following individuals in the manner indicated below:
David A. 1ohnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
f ] Federal Express
[X] Via Facsimile

Richard H. Andrus

ANSWER TO SECOND AMENDED COMPLAINT • 6

459
RECEIVE:
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03/23/2011/WED
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David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1 000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY, and Does 1-10,

Case No: CV-10-280

ORDER
RE:
Plaintiffs' Motion for Reconsideration
Plaintiffs' Motion to Amend
Defendants' Motion to Dismiss

Defendants.
THE COURT, having considered the Plaintiffs' Motion for Reconsideration,
Plaintiffs' Motion to Amend, and Defendants' Motion to Dismiss;
IT IS HEREBY THE ORDER of the Court as follows:
1.

Plaintiffs' Motion for Reconsideration is denied.

2.

Plaintiffs' Motion to Amend is granted. Plaintiffs are to timely file and serve
AmeriTitle, Inc.

1- ORDER ALLOWING AMENDED COMPLAINT

3.

Defendants' Motion to Dismiss is denied.

4.

All hearing and trial dates are hereby vacated.

DATED: March~, 2011

NOTICE OF ENTRY
I CERTIFY that I am a clerk in the above-entitled Court and that I mailed a true
copy of the foregoing document(s) on Marctblf_, 2011, to the following attorney(s) of
record and/or party(ies):
Michael T. Spink
Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83701
David A. Johnson, Esq.
Wright Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Ronald Longmore
Clerk of the Court

2- ORDER
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAppiSTRIC:fl~j:tf~fHE
nrn y w

- -

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCO, LLC.,

)
)
)

Plaintiff,

)

Case No. CV-2010-280

)

vs.

)

STEWART TITLE GUARANTY
COMPANY, and DOES 1-10,

)
)

)

ORDER SETTING PRE-TRIAL
CONFERENCE AND COURT TRIAL

)

Defendant.

)

IT IS HEREBY ORDERED:
I)

Formal pre-trial conference pursuant to Rule 16, I.R.C.P., will be held on December 5,
2012, at 8:30A.M., at which time witness lists, exhibit lists and any proposed jury
instructions must be filed.

2)

Court trial will commence
,.- on December 13, 2012, at 10:00 A.M.

so ORDERED this

l§__

day of Au

JR.
District Judge

ORDER SETTING PRE-TRIAL CONFERENCE AND TRIAL

- 1
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CERTIFICATE OF SERVICE

jlt

I hereby certify that on this
day of August, 2012, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
David A. Johnson
WRIGHT JOHNSON TOLSON
&WAYMENT
PO Box 52251
Idaho Falls, ID 83405
Courthouse Box
Michael T. Spink
Richard H. Andrus
SPINK BUTLER
POBox 639
Boise, ID 83701

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

s~ r~:-7~WlfA/) ,u-J
eputy Clerk

ORDER SETTING PRE-TRIAL CONFERENCE AND TRIAL

- 2
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?

David A Johnson, Esq.
David A Johnson, P.A
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1 000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiff Snake River Funding, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,

Case No: CV-10-280

MOTION TO WITHDRAW

vs.
STEWART TITLE GUARANTY
COMPANY, and Does 1-10,
Defendants.
David A Johnson hereby moves the Court for its Order, pursuant to Rule 11 (b )2 of
the Idaho Rules of Civil Procedure allowing him to withdraw as attorney for Plaintiff, Snake
River Funding, Inc. A Substitution of Counsel related to DAFCO, LLC is expected to filed in
the near future. If not filed, this Motion is intended to also include withdrawing as counsel for
DAFCO, LLC as well.
The reason for this Motion is that a conflict has arisen between the two Plaintiffs
herein and withdrawal is necessary.
DATED: August 20, 2012

~-~4-David A Johnson, Esq.
1 - MOTION TO WITHDRAW
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my office
in Idaho Falls, Idaho, and that on August 20, 2012, I seNed a true and correct copy of the
foregoing document, on the person(s) listed below by causing the same to be delivered by
the following method:
Name and Address

Method of SeNice

Michael T. Spink
Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83701

Fax: 388-1001

Stephen D. Hall
Petersen, Moss, Hall & Olsen
485 "E" Street
Idaho Falls, ID 83402

Fax: 524-3391

Dave Patterson
DAFCO, LLC
478 E. 700 N.
Firth, ID 83236

Mail

Snake River Funding, Inc.
1869 N. Yellowstone Hwy., #3
Idaho Falls, ID 83401

Mail

-----David A. Johnson, Esq.

2 - MOTION TO WITHDRAW
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David A. Johnson, Esq.
David A. Johnson, P.A.
4 77 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405u2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAH0 7 IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LL.C,
Plaintiffs,

Case No: CV..10-280

SUBSTITUTION OF COUNSEL

(DAFCO LLC)

vs.
STEWART TITLE GUARANTY
COMPANYj and Does 1-10,
Defendants.

Pursuant to IRCP 11 (b)(2)t Stephen D. Hall and the Jaw firm of Petersen, Moss, Hall &
Olsen, whose address is c/o, 485 "E" Street, Idaho Falls, ID 83402, gives notice that he is
substituting in for David A. Johnson on behalf of the Plaintiff DAFCO, LLC. in the abovecaptioned action.
DATED:August20,2012

David A. Johnson
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AUG-20-2012 16:23

T-594

FROM-

P.003/003

F-029

CERTIFICATE OF SERVICE
1hereby certify that I am a duly licensed attorney in the State of Idaho, with my office

in Idaho Falls, Idaho, and that on August 2/.2012, I served a true and correct copy of the
foregoing document, on the person(s) listed below by causing the same to be delivered by

the following method:
Name and Address

Method of Service

Michael T. Spink
Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, JD 83701

Fax: 522-8618

Stephen D. Hall
Petersen, Moss, Hall & Olsen
485 "E" Street
Idaho Falls, ID 83402

Fax: 524-3391

P~~
David A. Johnson, Esq.
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1.•
)i;,i ..

G. Lance Nalder, Esq., ISB #3398
Lane A. Blake, Esq., ISB #8645
NALDER LAW OFFICE PC
591 Park Avenue Suite 201
Idaho Falls ID 83402
Telephone: 208.542.0525
Facsimile: 208.542.1002

0·9

IGINAL

Attorneys for Petitioner Snake River Funding, Inc.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LL,

Case No. CV-2010-280

Petitioner,
v.

STEWART TITLE GUARANTY
COMPANY, and Does 1-10

MOTION FOR DISMISSAL
OF
PLAINTIFF SNAKE RIVER FUNDING, INC.
AS A PARTY PLAINTIFF

Respondent.

COMES NOW Snake River Funding, Inc., by and through its counsel of record, G. Lance
Nalder, Esq., ofNalder Law Office, P.C., and moves this court for its order dismissing Snake River
Funding, Inc. as a party plaintiff in this matter. This Motion is made for the reason that, in light of
the Supreme Court's decision on Appeal [New Phase Investments, LLC v. DAFCO, LLC, et al., 153
Idaho 207; 280 P.3d 710 (20 12)], plaintiff Snake River Funding, Inc.'s, claims are now moot and
the matter has effectively been resolved with respect to Snake River Funding, Inc.
Oral argument is requested.
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DATED this 20th day of September, 2012.

2-
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with
my office in Idaho Falls, Idaho; that on the 20th day of September, 2012, I caused a true and correct
copy of the foregoing MOTION FOR DISMISSAL to be served upon the following persons at the
addresses below their names either by depositing said document in the United States mail with the
correct postage thereon or by hand delivering or by transmitting by facsimile as set forth below.
MICHAEL T SPINK ESQ
RICHARD H ANDRUS ESQ
SPINK BUTLER LLP
PO BOX 639
BOISE ID 83701

[ ] Mail
[ ] Hand Delivery
[X] Facsimile (208-388-1001)

STEPHEN D HALL ESQ
PETERSEN MOSS HALL & OLSEN
485 E STREET
IDAHO FALLS ID 83402

[ ] Mail
[ ] Hand Delivery
[X] Facsimile (524-3391)

NALDER LAW OFFICE, P.C.

GLN/dh
6440- I \002 mot dismiss

3-

MOTION FOR DISMISSAL

4?0

Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/3 88-1000
Facsimile: 208/388-1001
#21 111.52

Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,
Defendants.

)

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-280

AMERITITLE, INC.'S MOTION FOR
SUMMARY JUDGMENT

Defendant AmeriTitle Inc., by and through their attorneys of record, the law firm of
Spink Butler, LLP, move this Court for summary judgment on all causes of action against
Defendants, pursuant to Idaho Rule of Civil Procedure 56, and in accordance with the Affidavits
and Memorandum filed contemporaneously herewith, as well as the record and file of the Court.
Oral argument on this motion is requested.
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DATED this 11th day of October 2012.
SPINK BUTLER, LLP

By:~~

.AI

Richard H. AllCiflts"" ""'
Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of October 2012, I caused a true and correct
copy of the above AMERITITLE INC.'S MOTION FOR SUMMARY JUDGMENT to be
served upon the following individuals in the manner indicated below:
G. Lance Nalder, Esq.
Lane A. Blake, Esq.
Nalder Law Office PC
591 Park Avenue, Suite 201
Idaho Falls, ID 83402
Facsimile: 208-542-1002

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
[/""}-Federal Express
[ ] Via Facsimile

Stephen D. Hall
Peterson, Moss, Hall & Olsen
485 E Street
Idaho Falls, ID 83402
Facsimile: 208/524-3391

[ ]
[ ]
[>4
[ ]

U.S. Mail
Hand-Delivery by Courier
Federal Express
Via Facsimile

Richard H. Andrus
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21111.52

Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,

)
)

Plaintiffs,

)

)

)
)
)

vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,
Defendants.

Case No. CV-10-280

STEW ART TITLE GUARANTY
COMPANY'S MOTION FOR SUMMARY
JUDGMENT

)
)
)
)
)

Defendant Stewart Title Guaranty Company, by and through their attorneys of record, the
law firm of Spink Butler, LLP, move this Court for summary judgment on all causes of action
against Defendants, pursuant to Idaho Rule of Civil Procedure 56, and in accordance with the
Affidavits and Memorandum filed contemporaneously herewith, as well as the record and file of
the Court. Oral argument on this motion is requested.
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DATED this 11th day of October 2012.
SPINK BUTLER, LLP

By:

J2.:-:.\ --\\::;

....... A L...Richard H. Andrus
Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of October 2012, I caused a true and correct
copy of the above STEWART TITLE GUARANTY COMPANY'S MOTION FOR SUMMARY
JUDGMENT to be served upon the following individuals in the manner indicated below:
G. Lance Nalder, Esq.
Lane A. Blake, Esq.
Nalder Law Office PC
591 Park Avenue, Suite 201
Idaho Falls, ID 83402
Facsimile: 208-542-1002

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
£,L! Federal Express
[ ] Via Facsimile

Stephen D. Hall
Peterson, Moss, Hall & Olsen
485 E Street
Idaho Falls, ID 83402
Facsimile: 208/524-3391

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
[>Z)._ Federal Express
[ ] Via Facsimile

~-'- \\~
c
~~
Richard H. An\us

STEWART TITLE GUARANTY COMPANY'S MOTION FOR SUMMARY JUDGMENT- 2

474

Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21111.52
Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
vs.

)
)
)
)
)
)
)

Case No. CV-10-280

MEMORANDUM IN SUPPORT OF
AMERITITLE, INC.'S MOTION FOR
SUMMARY JUDGMENT

STEWARTTITLEGUARANTY
)
COMPANY, AMERITITLE, INC., and Does )
1-10,
)
Defendants.

)
)

Defendant AmeriTitle, Inc., by and through its attorneys of record, Spink Butler, LLP,
file this Memorandum in Support of AmeriTitle, Inc.'s Motion for Summary Judgment.

I.
BACKGROUND
This case involves the enforcement of the terms of a title insurance policy issued by
Stewart Title Guaranty Company ("Stewart") and escrow closing services provided by

MEMORANDUM IN SUPPORT OF AMERITITLE, INC.'S MOTION FOR SUMMARY JUDGMENT - 1

475

ArneriTitle, Inc. ("ArneriTitle"). ArneriTitle was not a party to the title insurance policy, so any
claims based on the title insurance policy do not apply to ArneriTitle. Regardless, the Idaho
Supreme Court ultimately determined that the insured deed of trust was valid and enjoyed first
position priority, thereby satisfying the obligations under the title policy.
Plaintiffs continue to maintain that AmeriTitle, who was not a party to the title policy,
breached the title policy and some other unspecified agreement. The title policy claim should be
beyond discussion. The only other dealings between the Plaintiffs and AmeriTitle include the
closing instructions that Snake River Funding, Inc. provided to AmeriTitle as the escrow closing
office. According to the terms of the closing instructions, no cause of action is available to the
Plaintiffs.
Under the plain language of the escrow closing instructions, the title policy, and the
decision of the Idaho Supreme Court, the Plaintiffs are not entitled to the relief they requested.
The Court should grant this Motion for Summary Judgment and dismiss all causes of action in
the present lawsuit against AmeriTitle.
II.
UNDISPUTED FACTS

1.

In March 2008, Joshua M. Jarvis sought a construction loan from Snake River

Funding, Inc. ("Snake River Funding"). Second Amended Complaint~[ 7.
2.

Mr. Jarvis and Snake River Funding used AmeriTitle as the escrow office to close

the loan transaction. Affidavit of Megan Burnside Ker ("Affidavit of Megan Ker") 1{ 9.
3.

Mr. Jarvis and Snake River Funding provided closing instructions to AmeriTitle

describing how the closing was to occur. Affidavit of Megan Ker 1{~[ 10-20, Exhibit A.
4.

AmeriTitle acted as scrivener under instructions of the parties to provide a form

deed of trust to Snake River Funding. Affidavit of Megan Ker 1{1{ 14-15.
MEMORANDUM IN SUPPORT OF AMERITITLE, INC.'S MOTION FOR SUMMARY JUDGMENT - 2
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5.

In the closing instructions to ArneriTitle, Snake River Funding agreed and

acknowledged that:

A. ArneriTitle was not acting as its representative.
B. Any document "typed" by the ArneriTitle had been done so at the
direction of Snake River Funding.
C. ArneriTitle was not licensed to practice law and ArneriTitle provided to

Snake River Funding no legal advice, no advice as to the content of the documents
involved in the transaction, and no advice as to the merits of the transaction.
D. ArneriTitle advised Snake River Funding to seek the advice of
independent counsel if any part of the transaction was not fully understood.
Affidavit of Megan Ker q[<JI 16-20, Exhibit A.
6.

On March 13, 2008, Mr. Jarvis, as grantor, executed a deed of trust (the "Insured

Deed of Trust") for the benefit of Snake River Funding, which gave Snake River Funding a
security interest in the real property defined by Plaintiffs as the "Highwillow Property."
Memorandum Decision RE: Motion for Summary Judgment ("Memorandum Decision") p. 1;
Plaintiff's [sic] Memorandum in Support of Summary Judgment 1 (hereinafter "Plaintiffs'
Original Memorandum") p. 2-3; see New Phase Investments, LLC v. Jarvis, 153 Idaho 207, ***,
280 P.3d 710, 711 (2012).
7.

On March 18, 2008, Stewart issued a Loan Policy of Title Insurance to Snake

River Funding (the "Title Policy") for the Insured Deed of Trust. Affidavit of Darin Hebdon 2
Exhibit A (hereinafter "Title Policy");

Plaint~ffs'

Original Memorandum p. 2-3.

1

Plaintiffs' Original Memorandum is dated September 21, 2010 and was previously filed with the Court by
Plaintiffs.
2
The Affidavit of Darin H ebdon is dated September 20, 2010 and was previously filed with the Court by Plaintiffs.
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8.

AmeriTitle did not insure Plaintiffs under the Title Policy. Affidavit of Darin

Hebdon Exhibit A- Title Policy; Affidavit of Megan Ker ~[ 25.

9.

Stewart entered into no other agreement and/or contract with Snake River

Funding other than the Title Policy. Affidavit of Megan Ker q[ 24; Supplemental Affidavit of
John Holtq{ 9.

10.

AmeriTitle was not a party to the Title Policy. Affidavit ofDarin Hebdon Exhibit

A- Title Policy.

11.

A dispute arose regarding the validity of the Insured Deed of Trust because Mrs.

Jarvis did not sign the Insured Deed of Trust, so Stewart retained legal counsel to represent the
insured. Affidavit of Darin H ebdon Exhibit B; Supplemental Ajjzdavit of 1ohn Holt q[ 15, 17;
Memorandum Decision p. 2.

12.

On June 29, 2012, the Idaho Supreme Court issued a decision holding the Insured

Deed of Trust was valid and held first priority. New Phase Investments, LLC, 153 Idaho at***,
280 P.3d at 714-15.
13.

The Idaho Supreme Court also determined that the lack of Mrs. Jarvis's signature

did not void the Insured Deed of Trust. New Phase Investments, LLC, 153 Idaho at ***, 280
P.3d at 714-15.
III.

LEGAL STANDARD
Summary judgment is an appropriate remedy if the non-moving party's "pleadings,
affidavits, and discovery documents ... , read in a light most favorable to the nonmoving party,
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002)
(quoting I.R.CP. 56). The moving party is entitled to judgment as a matter of law when the nonMEMORANDUM IN SUPPORT OF AMERITITLE, INC.'S MOTION FOR SUMMARY JUDGMENT- 4
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moving party has failed to show an essential element of its case as to which it will bear the
burden of persuasion at triaL Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
The burden of proving the absence of material fact is placed upon the moving party.

Thomas v. Medical Center Physicians, P.A., 138 Idaho 200,205, 61 P.3d 557, 562 (2002).
Meanwhile, the non-moving party may not rest on "mere allegation or denials of his pleadings,
but must respond, by affidavits or as otherwise provided in this rule, setting forth specific facts
showing that there is a genuine issue for trial." I.R.C.P. 56. The non-moving party must make
more than just "conclusory assertions"-a mere scintilla of evidence is insufficient to avoid
dismissal of the non-moving party's claims at summary judgment. Blickenstaffv. Clegg, 140
Idaho 572, 577, 97 P.3d 439, 444 (2004 ).

IV.
ARGUMENT
A. AmeriTitle Did Not Insure the Insured Deed of Trust Under the Title Policy, So
Plaintiffs' First Cause of Action Is Inapplicable to AmeriTitle.
"It is axiomatic in the law of contract that a person not in privity cannot sue on a contract.
'Privity' refers to 'those who exchange the [contractual] promissory words or those to whom the
promissory words are directed."' Wing v. Martin, 107 Idaho 267, 272, 688 P.2d 1172, 1177
(1984) (quoting Calemari and Perillo, Contracts§ 17-1 (2d ed. 1977)). "Insurance policies are a
contract between the insurer and the insured." Mortensen v. Stewart Title Guar. Co., 149 Idaho
437, ***, 235 P.3d 387,392 (2010) (emphasis added). "If the policy at issue does not appear
ambiguous on its face, and if neither party asserts that it contains an ambiguity," then the court
must apply the plain meaning of the words used. !d.
AmeriTitle was not the insurer under the Title Policy. Affidavit of Darin Hebdon Exhibit
A- Title Policy. Stewart was the insurer. Id. AmeriTitle merely served as Stewart's agent for
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issuing the Title Policy. Therefore, AmeriTitle has no obligation under the Title Policy, and
Plaintiffs cannot claim a breach of contract by AmeriTitle under the provisions of the Title
Policy.

B. Plaintiffs' Second and Third Causes of Action Are Moot Under the Idaho Supreme
Court's Decision in the Claims Litigation.
Plaintiffs' second and third 3 causes of action claim that AmeriTitle breached some
unspecified "express and/or implied contract between the parties" because AmeriTitle did not
obtain Mrs. Jarvis's signature on the promissory note or the Insured Deed of Trust. 4 Second
Amended Complaint tjl~{ 31-37. Such a contract requiring AmeriTitle to obtain Mrs. Jarvis's

signature does not exist. Affidavit of Megan Ker ~I 24; Supplemental Affidavit of John Holt tji 9.
The only contract is the Title Policy issued by Stewart. Affidavit of Megan Ker tji 24;
Supplemental Affidavit of John

Holt~[

9.

Even if a contract other than the Title Policy did exist, it is irrelevant to the present case.
The decision of the Idaho Supreme Court in the claims litigation renders moot any cause of
action based on whether Mrs. Jarvis signed the Insured Deed of Trust. First, the Supreme Court
specifically held that the Insured Deed of Trust is valid and holds a first priority lien without

Plaintiffs' third cause of action alleges "estoppel." As a practical matter, estoppel is generally not a stand-alone
cause of action. "Generally, estoppels are said to be of three kinds: (I) by record, (2) by deed, and (3) by matter in
pais. The first two are sometimes referred to as technical estoppels as distinguished from equitable estoppels or
estoppels in pais." 28 Am. Jur. 2d Estoppel and Waiver§ 2. Equitable estoppel or estoppel in pais "operates always
as a shield, never as a sword. In other words, it is a conservator or a means of repose. Its office is not to work a
positive gain to a party, and it does not of itself create a new right, impose an obligation, or give a cause of action ..
." 28 Am. Jur. 2d Estoppel and Waiver§ 31 (emphasis added); see I.R.C.P. 8(c) (listing estoppel as an affirmative
defense that must be pled affirmatively); see also 28 Am. Jur. 2d Estoppel and Waiver§ 31 ("While equitable
estoppel has been referred to as an affirmative defense, it is more appropriate to call it a defensive doctrine that
prevents an inequitable result. Equitable estoppel is neither a claim nor a defense, but is a means of precluding the
assertion of a claim or a defense against a party who has detrimentally relied on the conduct of the party asserting
the claim or defense."). The Idaho Supreme Court has apparently not directly addressed whether quasi-estoppel can
support a separate cause of action. For example, the Court recently dismissed an appeal for a cause of action based
on quasi-estoppel because the Plaintiff had not properly pled the claim. Mortensen v. Stewart Title Guar. Co., 149
Idaho 437,
235 P.3d 387, 393-394 (2010). The Court did not address whether quasi-estoppel exists as a cause
of action. !d.
By claiming that Stewart and/or AmeriTitle should have obtained Mrs. Jarvis's signature on not only the Insured
Deed of Trust but also the promissory note, Plaintiffs appear to argue that Stewart and AmeriTitle were Plaintiffs'
business agents. This is just not true.
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Mrs. Jarvis's signature. New Phase Investments, LLC, 153 Idaho at***, 280 P.3d at 714-15.
Second, the trial court in the claims litigation found that any interest that Mrs. Jarvis held in the
Highwillow Property "was subordinate to that created by the DAFCO trust deed." Id. at***,
280 P.3d at 712.
In sum, AmeriTitle was not a party to the Title Policy. The only contract at issue- the

Title Policy- did not require AmeriTitle to ensure that Mrs. Jarvis's signature was on the Deed
of Trust, and Mrs. Jarvis's signature was not necessary for the Insured Deed of Trust to be valid.
Stewart (not AmeriTitle) insured that the Insured Deed of Trust was a valid lien. AmeriTitle was
not a party to the Title Policy; even if it were, the Supreme Court's decision shows that any
obligation was met.
C. AmeriTitle Undertook No Obligation to Obtain the Signature of Mrs. Jarvis by

Providing the Form Deed of Trust to Snake River Funding.
Plaintiffs' ambiguous pleading might also allege that AmeriTitle undertook some
unspecified contractual duty by providing a form deed of trust to Snake River Funding.
However, AmeriTitle only served as an escrow office where Mr. Jarvis and Snake River Funding
could close their loan transaction. Affidavit ~f Megan Ker ~[<}[ 9-20, Exhibit A. AmeriTitle
assumed no contractual obligation to obtain the signature of Mrs. Jarvis on the Insured Deed of
Trust. !d. Moreover, even if a contractual obligation was created (which it was not), Snake
River Funding, as the only Plaintiff that was a party to the escrow closing, is the only Plaintiff
that could possibly claim privity of contract with AmeriTitle. DAFCO LLC. ("DAFCO") simply
lacks the ability to claim the contractual privity with AmeriTitle that is requisite to maintain the
second and third causes of action. Wing, 107 Idaho at 272, 688 P.2d at 1177 ("It is axiomatic in
the law of contract that a person not in privity cannot sue on a contract.)
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It would be absurd for AmeriTitle to be bound to obtain a signature that the Idaho
Supreme Court determined was not necessary for the validity or priority of the Insured Deed of
Trust. Regardless, Snake River Funding clearly acknowledged that AmeriTitle had no obligation
to provide legal counsel to Snake River Funding. Affidavit of Megan Ker<J[<J[ 17-20, Exhibit A.
Snake River Funding knew that AmeriTitle was not acting as Snake River Funding's
representative. Ajji'clavit of Megan Ker q[q[ 17-20, Exhibit A. Snake River Funding also clearly
acknowledged that AmeriTitle was merely acting as scrivener under the direction from Snake
River Funding to provide a form deed of trust to it. Affidavit of Megan Ker <J[q{ 17-20, Exhibit A.
The closing instructions signed by Snake River Funding provide in pertinent part:
The closing agent is directed to comply with the instructions contained in these
instructions and the parties hereto agree to indemnify and hold harmless the
closing agent from any and all actions or losses related hereto other than failure to
comply herewith, including but not limited to any attorney's fees or costs incurred
by the closing agent in defending itself in any such action.
BY THEIR EXECUTION OF THESE INSTRUCTIONS, THE BUYER AND
SELLER ACKNOWLEDGE THE FOLLOWING:

1) The closing agent is not acting as a representative of either party,
2) The documents prepared in connection with this transaction will affect the legal
rights of the parties, and the parties rights or interests in those documents may
differ,
3) Any documents typed by the closing agent have been done so at our direction
or the direction of our counsel,
4) The closing agent is not licensed to practice law and no legal advice, advice as
to the content of the documents, nor advice as to the merits of the transaction
has been offered by the closing agent,
5) Copies of the Subdivision Plat and Restrictive Covenants where applicable,
6) AmeriTitle shall not be responsible for any penalties, or loss of principal or
interest or any delays in the investment pursuant to our instructions, nor shall
AmeriTitle be liable for any loss or impairment of funds while those funds are on
deposit in a financial institution if such loss or impairment results from the failure,
insolvency or suspension of financial institution.
7) Idaho Code 55-2501, et seq. is known as the "Idaho Property Condition
Disclosure Act" and this transaction may be affected by the Act. AmeriTitle has
advised you to seek separate advise regarding the law and AmeriTitle has not
given you any advise about the law that is not contained in these Closing
Instructions. With the execution of these Closing Instructions you are certifying
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that compliance with the law, if applicable, has been accomplished outside of
closing.

8) THE CLOSING AGENT HAS ADVISED THE PARTIES HERETO TO
SEEK THE ADVICE OF INDEPENDENT COUNSEL IF ANY PART OF
THIS TRANSACTION IS NOT FULLY UNDERSTOOD.
Affidavit of Megan Ker Exhibit A (underlined and bold emphasis added).

In sum, Plaintiffs' second and third alleged causes of action should be dismissed. First,
DAFCO lacks privity of contract because it was not a party to the escrow closing. Additionally,
Plaintiffs cannot argue that AmeriTitle undertook some obligation to provide legal advice or
obtain the signature of a spouse that the Idaho Supreme Court determined was not necessary.
The only instructions given to AmeriTitle, which were contained in the closing instructions
signed by Snake River Funding, clearly provide otherwise.

v.
CONCLUSION
Plaintiffs' claims against AmeriTitle must be dismissed for the reasons set forth above.
AmeriTitle did not insure the Plaintiffs under the Title Policy, so Plaintiffs cannot bring a breach
of contract claim against AmeriTitle based on the Title Policy. Additionally, only Snake River
Funding could possibly claim contractual privity with AmeriTitle for the escrow services
pe1formed by AmeriTitle, so the second and third causes of action must be dismissed to the
extent they are brought by DAFCO. Regardless, the closing instructions submitted by Snake
River Funding clearly provide no basis for the second and third causes of action vaguely alleged
by Snake River Funding. Therefore, AmeriTitle respectfully requests an order dismissing
Plaintiffs' entire lawsuit against AmeriTitle.
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DATED this 11th day of October 2012.
SPINK BUTLER, LLP

]2==1...

By:

~~

Richard H. Andrus
Attorneys for Defendant
AmeriTitle, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of October 2012, I caused a true and correct
copy of the above MEMORANDUM IN SUPPORT OF AMERITITLE, INC.'S MOTION FOR
SUMMARY JUDGMENT to be served upon the following individuals in the manner indicated
below:
G. Lance Nalder, Esq.
Lane A. Blake, Esq.
Nalder Law Office PC
591 Park Avenue, Suite 201
Idaho Falls, ID 83402
Facsimile: 208-542-1002

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
P'"1 Federal Express
[ ] Via Facsimile

Stephen D. Hall
Peterson, Moss, Hall & Olsen
485 E Street
Idaho Falls, ID 83402
Facsimile: 208/524-3391

[ ]
[ ]
[,z_J.
[ ]

U.S. Mail
Hand-Delivery by Courier
Federal Express
Via Facsimile

Richard H. Andrus
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/3 88-1001
#21 111.52

Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
VS.

)
)
)
)
)
)
)
)

STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and Does )
1-10,
)

Case No. CV-10-280

MEMORANDUM IN SUPPORT OF
STEWART TITLE GUARANTY
COMPANY'S MOTION
FORSUMMARYJUDGMENT

)

Defendants.

)

Defendant Stewart Title Guaranty Company, by and through its attorneys of record,
Spink Butler, LLP, files this Memorandum in Support of Stewart Title Guaranty Company's
Motion for Summary Judgment.
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I.

BACKGROUND
This case involves the enforcement of the terms of a title insurance policy issued by
Stewart Title Guaranty Company ("Stewart") and escrow closing services provided by
AmeriTitle, Inc. ("AmeriTitle"). Upon receiving a written claim from the Plaintiff Snake River
Funding, Inc., Stewart immediately hired legal counsel to represent the insured and establish the
validity of the insured deed of trust. Legal counsel worked diligently on behalf of the insured
through two bankruptcy petitions, two foreclosure actions, and an appeal to the Idaho Supreme
Court. The Idaho Supreme Court ultimately determined that the insured deed of trust was valid
and enjoyed first position priority.
The plain language of the title policy provides that if Stewart "establishes the lien of the
Insured Mortgage" then it has fully performed its obligations under the title policy and is
released from any "loss of damage caused to the Insured." Nevertheless, in the present lawsuit,
Plaintiffs continue to maintain that Stewart breached the title policy and some other unspecified
agreement.
Under the plain language of the title policy and the decision of the Idaho Supreme Court,
the Plaintiffs are not entitled to the relief they requested. The Court should grant this Motion for
Summary Judgment and dismiss all causes of action against Stewart in the present lawsuit.

II.
UNDISPUTED FACTS
1.

In March 2008, Joshua M. Jarvis sought a construction loan from Snake River

Funding, Inc. ("Snake River Funding"). Second Amended Complaint <J[ 7.
2.

On March 13, 2008, Mr. Jarvis, as grantor, executed a deed of trust (the "Insured

Deed of Trust") for the benefit of Snake River Funding, which gave Snake River Funding a
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security interest in the real property defined by Plaintiffs as the "Highwillow Property."

Memorandum Decision RE: Motionfor Summary Judgment ("Memorandum Decision") p. 1;
Plaint(ff's [sic] Memorandum in Support ofSummary Judgment1 (hereinafter "Plaintiffs'
Original Memorandum") p. 2-3; see New Phase Investments, LLC v. Jarvis, 153 Idaho 207, ***,
280 P.3d 710, 711 (2012).
3.

On March 18, 2008, Stewart issued a Loan Policy of Title Insurance to Snake

River Funding with an insurance amount of $268,000.00 (the "Title Policy") for the Insured
Deed of Trust. Affidavit of Darin Hebdon 2 Exhibit A (hereinafter "Title Policy"); Plaint(ffs'

Original Memorandum p. 2-3.
4.

Stewart entered into no other agreement and/or contract with Snake River

Funding other than the Title Policy. Affidavit of Megan Ker g[ 24; Supplemental Affidavit of

John Holtg[ 9.
5.

Snake River Funding paid a one-time premium of $1,323.00 for issuance of the

Title Policy. Affidavit of Darin Hebdon Exhibit A- Title Policy.
6.

The Title Policy insured Snake River Funding of the validity of the Insured Deed

of Trust. A.ffidavit of Darin Hebdon Exhibit A- Title Policy.
7.

The Title Policy includes various provisions regarding how an insured must

submit a claim, how Stewart may handle a claim, how litigation and appeals may be pursued,
and what liability Stewart has under the Title Policy for any losses or damages claimed by the
insured. Affi'davit of Darin Hebdon Exhibit A- Title Policy.
8.

Plaintiffs do not dispute that the terms and provisions of the Title Policy are clear

and unambiguous. See Plaintiffs' Original Memorandum.
1

Plaintiffs' Original Memorandum is dated September 21, 2010 and was previously filed with the Court by
Plaintiffs.
2
The Affidavit of Darin Hebdon is dated September 20, 2010 and was previously filed with the Court by Plaintiffs.
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9.

Section 9(a) of the "Conditions" portion of the Title Policy provides as follows:

If the Company establishes the title, or removes the alleged defect, lien, or
encumbrance, or cures the lack of a right of access to or from the Land, or cures
the claim of Unmarketable Title, or establishes the lien of the Insured Mortgage,
all as insured, in a reasonably diligent manner by any method, including
litigation and the completion of any appeals, it shall have fully performed its
oblie:ations with respect to that matter and shall not be liable for any loss or
damage caused to the insured.

Affidavit of Darin Hebdon Exhibit A- Title Policy Conditions§ 9(a) (emphasis added).
10.

Section 9(b) of the "Conditions" portion of the Title Policy provides further:

In the event of any litigation, including litigation by the Company or with the
Company's consent, the Company shall have no liability for loss or damage until
there has been a final determination by a court of competent jurisdiction, and
disposition of all appeals, adverse to the Title or to the lien of the Insured
Mortgage, as insured.

Affidavit of Darin Hebdon Exhibit A- Title Policy Conditions§ 9(b)
11.

On April 17, 2008, Snake River Funding assigned its rights under the Insured

Deed of Trust to DAFCO LLC. ("DAFCO") and provided DAFCO with a corporate warranty
deed wherein Snake River Funding promised to defend DAFCO's interest in the Highwillow
Property. Memorandum Decision p. 1.
12.

After Mr. Jarvis executed the Insured Deed of Trust, Mr. Jarvis and his wife,

Rebecca, executed multiple deeds of trust for the benefit of New Phase Investments, LLC ("New
Phase"), giving New Phase security interests in the Highwillow Property. Memorandum

Decision pp. 1-2.
13.

The Insured Deed of Trust was recorded prior to any of New Phase's deeds of

trusts. New Phase Investments, LLC, 153 Idaho at***, 280 P.3d at 714.
14.

On November 19, 2008, Mr. Jarvis, and his wife filed a petition for Chapter 13

bankruptcy. Supplemental Affidavit of John Holt' <j[ 6.

3

The Affidavit of John Holt in Response to Motion for Summary Judgment was filed with the Court on December 2,
2010.
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15.

The bankruptcy petition listed Snake River Funding as a creditor. Supplemental

Affidavit of John Holt <JI 13.

16.

The Highwillow Property was listed as an asset, and any actions against the

property were subject to the automatic bankruptcy stay. Memorandum Decision p. 2.
17.

On or about November 26, 2008, Dale Thomson, then legal counsel for Snake

River Funding, sent a self-styled "Notice of Claim"4 letter to Stewart, but the letter did not seek
any particular action by Stewart. Affidavit of Darin Hebdon Exhibit B; Supplemental Affidavit of
John

Holt~[

18.

15; Memorandum Decision p. 2.
Nevertheless, Stewart retained Charles A. Homer of Holden Kidwell Hahn &

Crapo P.L.L.C. on December 17, 2008 to represent the insured. Supplemental Aft"idavit of John
Holt<JI 17.

19.

Mr. Homer objected to the Chapter 13 bankruptcy on behalf of the insured.

Supplemental Affidavit of John Holt <JI 18, Exhibit C.

20.

A confirmation hearing for the bankruptcy plan was scheduled for February 11,

2009. Supplemental Affidavit of John Holt <JI 19, Exhibit C.
21.

Shortly before the scheduled confirmation hearing, Mr. Jarvis caused the

bankruptcy action to be dismissed. Supplemental Affidavit of John
22.

Holt~[

20, Exhibit C.

Mr. Homer intended to file a foreclosure action on behalf of the Plaintiffs on the

Highwillow Property once the Chapter 13 bankruptcy was dismissed. Supplemental Affidavit of
John

Holt~[

21, Exhibit C.

4

Defendant does not concede the November 26, 2008 letter satisfies the Notice of Claim requirements under the
Title Policy for purposes of calculation of damages and/or interest, if any.
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23.

Before Mr. Homer could do so, on February 23, 2009, Mr. Jarvis again filed for

bankruptcy, this time seeking Chapter 7 liquidation. Supplemental Affidavit of John Holt 1[ 24,
Exhibits C and D; Memorandum Decision p. 2.
24.

Thus, the Highwillow Property was again pulled into a bankruptcy estate and

subject to an automatic bankmptcy stay. Supplemental Affidavit of John Holt 1[ 16;
Memorandum Decision p. 2.

25.

Mr. Homer worked diligently to get relief from the second bankruptcy stay.

Supplemental Affidavit of John Holt 1[ 26.

26.

Mr. Homer filed a Motion for Relief from the Stay with the bankruptcy court.

Supplemental Affidavit of John Holt 1[ 28, Exhibit E.

27.

The bankruptcy tmstee and Jarvis's other creditors rigorously challenged Mr.

Homer's efforts to get the High willow Property removed from the bankruptcy estate, thereby
adding additional time to the process. Supplemental Affidavit of John Holt1[ 19.
28.

On July 24, 2009, the bankruptcy judge, the Honorable Jim D. Pappas, issued an

Order Granting Relief from the Automatic Stay thereby releasing the Highwillow Property from
the stay. Supplemental Affidavit of John Holt 1[ 29, Exhibit E.
29.

Stewart entered into negotiations with New Phase on behalf of Plaintiffs to get the

issue resolved regarding the priority of the various deeds of trust. Supplemental Affidavit of John
Holt 1[1[ 36-40.

30.

Plaintiffs complicated and drew out the negotiations by switching independent

legal counsel during the negotiations. Supplemental Affidavit of John Holt 1[1[ 37-38.
31.

New Phase also complicated and drew out the negotiations by switching legal

counsel during the negotiations. Supplemental Affidavit of John Holt 1[1[ 37-38.
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32.

The negotiations were ultimately not fruitful. Supplemental Affidavit of John Holt

33.

On February 1, 2010, Mr. Homer filed Bonneville County Case No. CV-2010-624

9I 40.

on behalf of Plaintiffs seeking to foreclose the Insured Deed of Trust and seeking a
determination that Plaintiffs held a superior interest in the Highwillow Property. Supplemental
Affidavit of J olm Holt 9[ 41.

34.

On February 3, 2010, New Phase filed a lawsuit (Bonneville County Case No.

CV-2010-651) seeking to foreclose its security in the High willow Property claiming, among
other things, that it held an interest superior to Plaintiffs. Supplemental Affidavit of John Holt 9[
42.
35.

The February 1, 2010 case (Case No. CV-2010-624) was dismissed, and the

parties proceeded to litigate the priority of the interests in the Highwillow Property under Case
No. CV-2010-651 (the "Claims Litigation"). Supplemental Affidavit of John Holt9[ 43.
36.

On August 5, 2010, the Honorable Gregory S. Anderson issued a decision in the

Claims Litigation holding that the Insured Deed of Trust was void because Mrs. Jarvis did not
sign it. Memorandum Decision p. 2.
37.

In a Motion dated September 21, 2010, Plaintiffs moved for summary judgment in

this lawsuit claiming that they were entitled to immediate and full payment without waiting for a
final appeal decision regarding the validity and priority of the Insured Deed of Trust. Plaintiffs'
Original Memorandum pp. 6-12.

38.

Stewart responded that the plain language of the Title Policy allowed Stewart the

right to pursue litigation, including appeals, to defend the validity and priority of the insured
Deed of Trust. See Response Memorandum in Opposition to Plaintiffs' Motion for Summary
Judgment.
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39.

This Court agreed and determined that under the plain language of the Title

Policy, Stewart had the right to appeal Judge Anderson's decision. Memorandum Decision pp.
9-10.
On June 29, 2012, the Idaho Supreme Court issued its decision reversing Judge

40.

Anderson's determination that the Insured Deed of Trust was void. New Phase Investments,
LLC, 153 Idaho 207, 280 P.3d 710.

41.

The Idaho Supreme Court held that the Insured Deed of Trust was valid and held

first priority over any of the New Phase deeds of trust. New Phase Investments, LLC, 153 Idaho
at***, 280 P.3d at 714-15.
42.

The Idaho Supreme Court also determined that the lack of Mrs. Jarvis's signature

did not void the Insured Deed of Trust. New Phase Investments, LLC, 153 Idaho at***, 280
P.3d at 714-15.
43.

Under the plain language of the Title Policy, Stewart has satisfied its obligations

to Plaintiffs. Affidavit of Darin Hebdon Exhibit A
44.

Title Policy Conditions§ 9(a).

Under the plain language of the Title Policy, Stewart is not liable for any loss or

damage caused to the insured. Affidavit of Darin Hebdon Exhibit A- Title Policy Conditions§§
9(a) and (b).
III:.

LEGAL STANDARD
Summary judgment is an appropriate remedy if the non-moving party's "pleadings,
affidavits, and discovery documents ... , read in a light most favorable to the nonmoving party,
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002)
(quoting I.R.C.P. 56). The moving party is entitled to judgment as a matter of law when the nonMEMORANDUM IN SUPPORT OF STEWART TITLE GUARANTY COMPANY'S MOTION FOR
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moving party has failed to show an essential element of its case as to which it will bear the
burden of persuasion at trial. Celotex Corp. v. Catrett, 477 U.S. 317,322 (1986).
The burden of proving the absence of material fact is placed upon the moving party.
Thomas v. Medical Center Physicians, P.A., 138 Idaho 200, 205, 61 P.3d 557, 562 (2002).
Meanwhile, the non-moving party may not rest on "mere allegation or denials of his pleadings,
but must respond, by affidavits or as otherwise provided in this rule, setting forth specific facts
showing that there is a genuine issue for triaL" LR.C.P. 56. The non-moving party must make
more than just "conclusory assertions"-a mere scintilla of evidence is insufficient to avoid
dismissal of the non-moving party's claims at summary judgment. Blickenstaffv. Clegg, 140
Idaho 572, 577, 97 P.3d 439, 444 (2004).

IV.
ARGUMENT

As a general rule, a policy of title insurance is a contract that, in exchange for a relatively
small one-time premium payment, insures a lender against actual loss resulting from defects,
liens, or encumbrances against title existing as of the date the policy goes into effect. Lewis v.
First Am. Title Ins. Co., 265 F.R.D. 536, 548 (D. Idaho 2010) (quoting Richard R. Powell,
Powell on Real Property§ 92.01 (Michael A. Wolfed., Matthew Bender 2008) (1949)). Title
insurance is a contract for indemnity tied to the condition of title, not a guaranty or warranty of
business profits. !d. Thus, a title insurer does not guaranty against loss, particularly when the
insured title or deed of trust is ultimately determined to be free from defects, liens, or
encumbrances. "[T]itle insurance only insures against damage resulting from defects in the
insured's title in the property, and does not represent that the contingency insured against will
not occur." Brown's Tie & Lumber Co. v. Chicago Title Co. of Idaho, 115 Idaho 56, 59, 764
P.2d 423,426 (1988) (emphasis added); see Securities Service, Inc. v. Transamerica Title Ins.
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Co., 583 P.2d 1217, 1221 (Wash. Ct. App. 1978) ("Title policies of the kind issued ... do not
guarantee or insure a clear title or that there will be no losses.")

A. No Support Exists for Plaintiffs' First Cause of Action Against Stewart.
1. The Title Policy Clearly Provides that Stewart Satisfied Its Obligations and Is Not
Liable for Any Alleged Damages to Plaintiffs.
"Insurance policies are a contract between the insurer and the insured." Mortensen v.

Stewart Title Guar. Co., 149 Idaho 437, ***, 235 P.3d 387,392 (2010). "If the policy at issue
does not appear ambiguous on its face, and if neither party asserts that it contains an ambiguity,"
then the court must apply the plain meaning of the words used. !d.
The Title Policy is clear regarding Stewart's obligations. Section 9(a) of the
"Conditions" portion of the Title Policy provides in pertinent part:
If the Company . . . establishes the lien of the Insured Mortgage ... it shall have
fully performed its obligations with respect to that matter and shall not be liable
for any loss or damage caused to the Insured.

Title Policy Conditions§ 9(a)(emphasis added).
In the underlying Claims Litigation, the Idaho Supreme Court held that the Insured Deed
of Trust was valid and held first priority over any of the New Phase deeds of trust. New Phase

Investments, LLC, 153 Idaho at***, 280 P.3d at 714-15. Therefore, Stewart has fully performed
its obligations and is not liable for any alleged loss or damage claimed by the Plaintiffs.
Section 9(b) of the "Conditions" portion of the Title Policy further demonstrates that
Stewart holds no liability for any alleged loss or damage claimed by Plaintiffs. Section 9(b)
provides:
In the event of any litigation, including litigation by the Company or with the
Company's consent, the Company shall have no liability for loss or damage until
there has been a final determination by a court of competent jurisdiction, and
disposition of all appeals, adverse to the Title or to the lien of the Insured
Mortgage, as insured.
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Title Policy Conditions§ 9(b) (emphasis added). In other words, until and unless the lien of the
Insured Mortgage is found defective, Stewart has no liability for loss or damage.
Under the present circumstances, the Claims Litigation, including the appeal, was
necessary to establish the validity of the lien of the Insured Deed of Trust. Section 9(b) clearly
provides that unless the litigation resulted in a final determination on appeal that the Insured
Deed of Trust was invalid, Stewart is not liable for loss or damage to the Plaintiffs. In fact, no
loss or damage that Plaintiffs may claim to have sustained can be due to the invalidity of the
Insured Deed of Trust because the Idaho Supreme Court determined the Deed of Trust was valid
and held first position priority.
Stewart insured the validity of the Deed of Trust. Stewart did not insure that the
Plaintiffs made a wise business decision to lend money to a debtor that would not pay on the
loan. Stewart did not guaranty Plaintiffs' loan or a particular profit the Plaintiffs may believe
they deserve. Plaintiffs held a title insurance policy - not a business profit insurance policy.
Stewart met its obligations under the Title Policy to insure that the Insured Deed of Trust
constituted a valid lien.

2. Stewart Diligently Obtained Counsel to Represent the Insured in Establishing the
Lien of the Insured Deed of Trust.
Stewart proceeded diligently in processing the insured's claim. Stewart quickly retained
Chuck Homer as counsel to represent the insured after Plaintiffs' former attorney, Dale
Thomson, sent his self-styled "Notice of Claim" letter to Stewart on November 26, 2008.

Affidavit of Darin Hebdon Exhibit B; Supplemental Affidavit of John Holt <j[<j[ 15-16, Exhibit B.
Stewart retained Mr. Homer for the insured even though the letter did not request any action by
Stewart. Affidavit of Darin Hebdon Exhibit B; Supplemental Affidavit of John Holt <J[ 17, Exhibit
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B. Under these circumstances, it simply cannot be argued that Stewart delayed in obtaining
representation on behalf of the Plaintiffs.
3. Counsel Retained to Represent the Insured Proceeded as Diligently as Possible with
the Claim and the Litigation.
Because Stewart retained counsel without delay to represent the insured, Plaintiffs' only
possible remaining argument is that somehow Chuck Homer did not adequately or diligently
handle the various litigation matters. This claim lacks any merit.
Mr. Homer worked as quickly as possible under the circumstances considering the two
bankruptcies filed by the debtor to whom the Plaintiffs had chosen to lend. At the time
Plaintiffs' former attorney submitted the "notice of claim" to Stewart on November 26, 2008,
Mr. Jarvis had already filed for bankruptcy, so any action related to the property was already
stayed. Supplemental Affidavit of John Holt Cj[<J[ 11-16, Exhibits A and B. The Plaintiffs and their
former legal counsel (or any other legal counsel) could not have moved any more quickly than
Mr. Homer during the first bankruptcy stay. Nevertheless, Mr. Homer dealt swiftly with not
only the first bankruptcy but also the second bankruptcy filed by Mr. Jarvis. Mr. Homer worked
diligently and successfully to obtain a release of the Highwillow Property from the second
bankruptcy stay. Supplemental Affidavit of John Holt Cj[<J[ 24-30, 34-35, Exhibits E and H. As
with the first bankruptcy, the Plaintiffs and their former legal counsel (or any other legal counsel)
could not have moved any more rapidly than Mr. Homer did to obtain relief from the second
bankruptcy stay.
The Plaintiffs would have been required to deal with their debtor's default and
foreclosure (including the two bankruptcies) regardless of whether they had obtained the Title
Policy from Stewart. Mr. Homer tried to resolve the matter short of further litigation. These
negotiations were unnecessarily complicated by Plaintiffs changing midstream the independent
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legal counsel that they had retained. Supplemental Affidavit of John Holt q[q[ 36-40. New Phase
also changed legal counsel, which further delayed the negotiations. Supplemental Affidavit of
John Holt q[ 38. However, the primary point is this: "[T]itle insurance only insures against
damage resulting from defects in the insured's title in the property, and does not represent that
the contingency insured against will not occur." Brown's Tie & Lumber Co. v. Chicago Title Co.
of Idaho, 115 Idaho 56, 59, 764 P.2d 423, 426 (1988) (emphasis added); see Securities Service,
Inc. v. Transamerica Title Ins. Co., 583 P.2d 1217, 1221 (Wash. Ct. App. 1978) ("Title policies
of the kind issued ... do not guarantee or insure a clear title or that there will be no losses.").
Stewart did not guaranty that another party would not challenge the validity of the Insured Deed
of Trust. Stewart only insured the validity of the lien of the Insured Deed of Trust.
Plaintiffs cannot argue that the Claims Litigation could have moved any faster, or that
Stewart could have caused Chuck Homer to move the Claims Litigation any faster than he did.
Judge Anderson issued his decision regarding the parties' motions for summary judgment six
months after the Claims Litigation was filed. Memorandum Decision p. 2. Considering the fact
that these cases were consolidated before the motions for summary judgment could proceed, this
case proceeded in record time.
Mr. Homer timely filed an appeal of Judge Anderson's decision. Memorandum Decision
p. 2. Certainly, the Plaintiffs do not claim that Stewart could have somehow altered the briefing
and hearing schedules established by the Idaho Appellate Rules and the Idaho Supreme Court to
obtain the appellate determination faster than it was obtained. In the end, Stewart's position
regarding the validity of the Insured Deed of Trust was in fact well founded, as demonstrated by
the result of the appeal. Counsel retained by Stewart to represent the Plaintiffs dealt with
numerous legal actions, including two bankruptcy stays, two foreclosure actions, cross motions
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for summary judgment, and an appeal to the Idaho Supreme Court, in what any reasonable
attorney would agree is an expeditious and diligent manner.

B. Plaintiffs' Second and Third Causes of Action Are Moot Under the Idaho Supreme
Court's Decision in the Claims Litigation.
Plaintiffs' second and third5 causes of action claim that Stewart breached some
unspecified "express and/or implied contract between the parties" because they did not obtain
Mrs. Jarvis's signature on the promissory note6 or Insured Deed of Trust. Second Amended
Complaint~[~[

31-37. Such a contract requiring Stewart to obtain Mrs. Jarvis's signature simply

does not exist. Affidavit of Megan Ker <J[ 24; Supplemental Affidavit of John Holt <J[ 9. The only
contract is the Title Policy issued by Stewart. Affidavit of Megan Ker <J[ 24; Supplemental
Affidavit of John Holt <J[ 9. Even if such a contract did exist, it is irrelevant to the present case.

The decision of the Idaho Supreme Court in the Claims Litigation renders moot any cause
of action based on whether Mrs. Jarvis signed the Insured Deed of Trust. First, the Supreme
Court specifically held that the Insured Deed of Trust is valid and holds a first priority lien
without Mrs. Jarvis's signature. New Phase Investments, LLC, 153 Idaho at***, 280 P.3d at
714-15. Second, the trial court in the Claims Litigation found that any interest that Mrs. Jarvis
5

Plaintiffs' third cause of action alleges "estoppel." As a practical matter, estoppel is generally not a stand-alone
cause of action. "Generally, estoppels are said to be of three kinds: (1) by record, (2) by deed, and (3) by matter in
pais. The first two are sometimes referred to as technical estoppels as distinguished from equitable estoppels or
estoppels in pais." 28 Am. Jur. 2d Estoppel and Waiver§ 2. Equitable estoppel or estoppel in pais "operates always
as a shield, never as a sword. In other words, it is a conservator or a means of repose. Its office is not to work a
positive gain to a party, and it does not of itself create a new right, impose an obligation, or give a cause of action ..
." 28 Am. Jur. 2d Estoppel and Waiver§ 31 (emphasis added); see I.R.C.P. 8(c) (listing estoppel as an affirmative
defense that must be pled affirmatively); see also 28 Am. Jur. 2d Estoppel and Waiver§ 31 ("While equitable
estoppel has been referred to as an affirmative defense, it is more appropriate to call it a defensive doctrine that
prevents an inequitable result. Equitable estoppel is neither a claim nor a defense, but is a means of precluding the
assertion of a claim or a defense against a party who has detrimentally relied on the conduct of the party asserting
the claim or defense."). The Idaho Supreme Court has apparently not directly addressed whether quasi-estoppel can
support a separate cause of action. For example, the Court recently dismissed an appeal for a cause of action based
on quasi-estoppel because the Plaintiff had not properly pled the claim. Mortensen v. Stewart Title Guar. Co., 149
Idaho 437, ***, 235 P.3d 387, 393-394 (2010). The Court did not address whether quasi-estoppel exists as a cause
of action. !d.
6
By claiming that Stewart and/or AmeriTitle should have obtained Mrs. Jarvis's signature on not only the Insured
Deed of Trust but also the promissory note, Plaintiffs appear to argue that Stewart and AmeriTitle were Plaintiffs'
business agents. This is just not true.
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held in the Highwillow Property "was subordinate to that created by the DAFCO trust deed." ld.
at***, 280 P.3d at 712. The terms of the Title Policy did not require Mrs. Jarvis's signature.
The Deed of Trust did not require Mrs. Jarvis's signature in order to be valid. Stewart insured
that the Insured Deed of Trust was a valid lien, and that obligation was met.

v.
CONCLUSION
The original problem with Plaintiffs' lawsuit appears again- Plaintiffs simply filed their
lawsuit prematurely. Rather than wait for a judicial determination regarding the validity of the
Insured Deed of Trust, Plaintiffs jumped the gun and filed the present lawsuit long before any
possible claims were ripe. The results of that decision have come horne to roost. There is no
basis for the Plaintiffs' claims. For the reasons set forth above, Stewart respectfully request that
the Court grant this motion for summary judgment and dismiss all of the Plaintiffs' claims
against Stewart.
DATED this

11th

day of October 2012.
SPINK BUTLER, LLP

t'l)

By:

. ~

~ ~

<£>.·

Richard H. Andr?s
Attorneys for Defendant Stewart Title
Guaranty Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of October 2012, I caused a true and correct
copy of the above MEMORANDUM IN SUPPORT OF STEWART TITLE GUARANTY
COMPANY'S MOTION FOR SUMMARY JUDGMENT to be served upon the following
individuals in the manner indicated below:
G. Lance Nalder, Esq.
Lane A. Blake, Esq.
Nalder Law Office PC
591 Park Avenue, Suite 201
Idaho Falls, ID 83402
Facsimile: 208-542-1002

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
lA Federal Express
[ ] Via Facsimile

Stephen D. Hall
Peterson, Moss, Hall & Olsen
485 E Street
Idaho Falls, ID 83402
Facsimile: 208/524-3391

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
M Federal Express
[ ] Via Facsimile

Richard H. Andrus
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21111.52

Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-280
AFFIDAVIT OF MEGAN
BURNSIDE KER

STATE OF IDAHO )
) ss.
County of ~C>M).
I, Megan Burnside Ker, being first duly sworn on oath, depose and, upon personal
knowledge, state as follows:
1.

I am an individual over the age of eighteen, and I am competent to testify to the

facts stated herein if called upon to do so.
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2.

From July 2005 to May 2011, I worked as an escrow officer for AmeriTitle, Inc.

("AmeriTitle").
3.

I have worked in the title industry for over seven years, and I have specifically

worked as an escrow officer for over six years.
4.

In 2008, I was working as an escrow officer in the AmeriTitle office located at

1650 Elk Creek Drive, Idaho Falls, Idaho 83405.
5.

Among other things, AmeriTitle served as an escrow closing office for parties

buying, selling, and financing real property at the time I was working as an escrow officer.
6.

AmeriTitle did not serve as a representative of the parties using its services as an

escrow closing office.
7.

As an escrow officer at AmeriTitle, my job included, without limitation, obtaining

documents necessary for closing, which include paying off identified debts and taxes,
coordinating with the title department of AmeriTitle if title insurance was contemplated by any
of the parties, scheduling times to execute documents necessary to complete the transaction,
distributing proceeds, handling funds, and facilitating recording of documents, all in accordance
with the instructions of the parties.
8.

As an escrow officer, typically, I am the primary contact between AmeriTitle and

the real property sellers, buyers, realtors, lawyers, and lenders that use AmeriTitle to serve as an
escrow closing office.
9.

In March 2008, AmeriTitle served as the escrow closing office for a loan that Josh

Jarvis sought from Snake River Funding, Inc.
10.

In order for me, as an escrow officer, to close an escrow transaction in the manner

contemplated by the parties, the parties to an escrow closing agreed to certain closing
instructions.
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11.

The closing instructions set forth required documents and other items from each

party prior to close of the particular transaction.
12.

On occasion, parties involved in an escrow closing asked AmeriTitle to provide

form documents associated with their transaction.
13.

AmeriTitle did not draft lender documents for the parties to an escrow closing.

14.

In the transaction involving Jarvis and Snake River Funding, AmeriTitle did not

draft documents for the parties.
AmeriTitle did, however, act as scrivener under instructions of the parties to

15.

provide a form deed of trust to Snake River Funding.
16.

When AmeriTitle provided forms to parties, the parties were always instructed

that:
A. AmeriTitle was not acting as a representative to either party in the escrow closing.
B. Any document with text inserted by AmeriTitle had been done at the direction of the

parties to the transaction.
C. AmeriTitle was not licensed to practice law and no legal advice, advice as to the
content of the documents, and advice as to the merits of the transaction was offered
by AmeriTitle.
D. AmeriTitle advised the parties to seek the advice of independent legal counsel if any
part of the transaction was not fully understood.
17.

Attached as Exhibit A to this affidavit is a true and correct copy of the closing

instructions for the transaction involving Josh Jarvis and Snake River Funding, Inc. (the "Closing
Instructions").
18.

I received no other escrow closing instructions from Mr. Jarvis or Snake River

Funding, Inc.
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19.

The Closing Instructions were signed by me, Josh Jarvis, and Snake River

Funding, Inc.
20.

The Closing Instructions provide in pertinent part:

The closing agent is directed to comply with the instructions contained in these
instructions and the parties hereto agree to indemnify and hold harmless the
closing agent from any and all actions or losses related hereto other than failure to
comply herewith, including but not limited to any attorney's fees or costs incurred
by the closing agent in defending itself in any such action.
BY THEIR EXECUTION OF THESE INSTRUCTIONS, THE BUYER AND
SELLER ACKNOWLEDGE THE FOLLOWING:
1) The closing agent is not acting as a representative of either party,
2) The documents prepared in connection with this transaction will affect the legal
rights of the parties, and the parties rights or interests in those documents may
differ,
3) Any documents typed by the closing agent have been done so at our direction or
the direction of our counsel,
4) The closing agent is not licensed to practice law and no legal advice, advice as to
the content of the documents, nor advice as to the merits of the transaction has
been offered by the closing agent,
5) Copies of the Subdivision Plat and Restrictive Covenants where applicable,
6) AmeriTitle shall not be responsible for any penalties, or loss of principal or
interest or any delays in the investment pursuant to our instructions, nor shall
AmeriTitle be liable for any loss or impairment of funds while those funds are on
deposit in a financial institution if such loss or impairment results from the failure,
insolvency or suspension of financial institution.
7) Idaho Code 55-2501, et seq. is known as the "Idaho Property Condition
Disclosure Act" and this transaction may be affected by the Act. AmeriTitle has
advised you to seek separate advise regarding the law and AmeriTitle has not
given you any advise about the law that is not contained in these Closing
Instructions. With the execution ofthese Closing Instructions you are certifying
that compliance with the law, if applicable, has been accomplished outside of
closing.
8) THE CLOSING AGENT HAS ADVISED THE PARTIES HERETO TO SEEK
THE ADVICE OF INDEPENDENT COUNSEL IF ANY PART OF THIS
TRANSACTION IS NOT FULLY UNDERSTOOD.
21.

AmeriTitle offered parties using its escrow service the option of obtaining title

insurance through one of its underwriters, including Stewart Title Guaranty Company
("Stewart").
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22.

Underwriters, such as Stewart, typically did not have direct contact with the

parties using AmeriTitle's escrow services.
23.

To my knowledge, Snake River Funding did not have direct contact with Stewart.

24.

To my knowledge, the only agreement and/or contract between Stewart and Snake

River Funding was the title policy issued by Stewart.
25.

AmeriTitle was not the insurer under the title insurance policies issued by

Stewart.
Further this Affiant sayeth naught.
DATED this

10

day of October 2012.

SUBSCRIBED AND SWORN before me this

j_Q__ day of October 2012.

TURf\h..

~

EAL)

l ,:)ut.)iic

cJ:G

of Idaho

Notary Pub
My commission expires:

Residing· Twin Falls, IIJ
Exp. 9/24/2016

.........

~~.~~

fE:G.f,."lA.
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O : : _ j ..~
NOT1'112!f,P<.t.~t..l
c
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•
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ;/.tf:.day of October 2012, I caused a true and correct
copy ofthe above AFFIDAVIT OF MEGAN BURNSIDE KER to be served upon the following
individuals in the manner indicated below:
G. Lance Nalder, Esq.
Lane A. Blake, Esq.
Nalder Law Office PC
591 Park Avenue, Suite 201
Idaho Falls, ID 83402
Facsimile: 208/542-1002

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
[>4 Federal Express
[ ] Via Facsimile

Stephen D. Hall
Peterson, Moss, Hall & Olsen
485 E Street
Idaho Falls, ID 83402
Facsimile: 208/524-3391

[ ]
[ ]
[>4
[ ]

U.S. Mail
Hand-Delivery by Courier
Federal Express
Via Facsimile

Richard H. Andrus
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CLOSINO INSTRUCTIONS TO AMERITITLE
Closing No 1()-44797

Date: 03/12/08

We, the undersigned, hereby instruct AMERITITLE, hereinafter referred to as "Closing Agent~. when in receipt of
all documents and monies as set out herein, to close this transaction according to the following instruetlons and
information: The parties have entered into an Agreement for the construetion of subject property. The closing
agent is hereby instructed to close the transaction in accordance with the terms ofthese instructions.

. ..

.

PROPERTY: Lot 25, Brock 18, Comore Lilma. Division No. 23, to the County of Bonneville, State ofldaho
BORROWER: Josh M. Jarvis, a married man with his sole and separate prl!perty
TERMS:

from Snake River Funding, Inc.

LOAN AMOUNT: $268,000.00

Payable as fullows
Construction Loan for U months due and payable 03/18/09

Interest rate is !4%

If the loan is not paid off oa or before 03/18/09 a $2,000.01) late fee will be added for every
rnoath the loan is· not paid ill full.
Interest pay meats will be due prior to each draw being disbursed. Han interest payment is
not made the draw wm not be disbursed. A moothly iaterest payment is required to be
made even if a draw is not requested. If that payment is not made on or before the 23nl of the
month a late ree ofS200.00 will be add~ to that paymimt.
.

'

'

i

Initial draw wni be $lOOK which will pay o::losiag eosts, New Phase Investments, LLC payoff:
The remainin: funds of this draw and future draws will be held in the Snake River Funding,
lne. trust account for future disbursements.

Property Taxes and Hazard I:Jisurance reserves will not be made in the monthly mortgage
payments, these m11 need to be paid by tbe borrower when they come due.
Please prepare the:
Promissory Note, <./
Deed of Trust, /
Assignment of Deed of Trust from Snake River Funding, Iue. to D.A.F.C.O. LLC
Authorization to Reconvey,
And any other necessary documents.

Snake River Funding, Inc. is sending over the following along with these instructions which need to be signed at
closing:
Escrow Agreement
Notice of Right to Cancel
Filla) Residential Loaa Application
Final Good Faith Estimate,
Final Trutb. in Lendiag,
Please fax or email the estimated hud along with Note and Deed of Trust, Assignment of Deed of Trust and
Authorization to Reconvey prior to elosiag for our review to fax. #208-524-2586 or email

karenb@avervlinanc;ial.com.
'I]le-following items shall be paid by BORROWER

/

~eker Mortgage Fee

$5,360.00 to Avery Financial -6""pg~nation Fee $16,080.00 to Snake River Funding
Credit Report Fee $0.00 Avery Financial
....,.futtlat Escrow Fee $295.00 to Snake River Funding
Apfaisal Fee $0.00 to Chatterton Appraisals
Processiag Fee $590.00 to Avery Financial
......Underwriting Fee $590.00 to Snake River Funding Title Insurance, Alta Loan Policy Amerititle
Closing Fee to Amerititle
This Is a coDStruction boldbaclt. We wiU be disbursing money to payofftbe lien and pay dosing <><>Sts.
Everything else will be fn Construction Holdback account held by Snake River Funding, Inc. Borrower to get
no cash at closing.
TITLE INSURANCE: Insurer Amerititle Otder No. 10-44797
X Extended coverage loan policy Amt. $268,000.00 in a 1st Lien Position

HAZARD INSURANCB:
Please pay the "Course of Construetion" insurance with Falls Insurance Center, 1 don't have the amount yet
but will get it to you as soon as possible. Please add this to the BUD prior to disbursing.
When the closing agent has received all properly executed documents and all funds necessary for the completion of
this transaction and the title insurer is in a position to issue the type ofpolicy(s) set out above, subject only to the ·

1
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0

0

When the closing agent has received all properly executed documents and all funds necessary for the completion of
this transaction and the title imurer is in a position to issue fhe type of policy(s) set out above, subject only to the
General BxceptiOil!i on Schedule B·Section l and Schedule B-Section 2 Special Exceptiom No.'s 1-9 as set out in
their commitment datecl3/l0/08 and any docume:nls recorded in cormeetion with this 1ransaction, the closing agent is
hereby authox:ized and iostrueted to record or file an necessary documents and disburse funds deposited in
accordance with the amounts shown on the closing Jlts!:ement.o Minor arljosuneots inay be made fur additional
intarest due to delay in disbursing or other minor items beyond the control oftbe closing agent, for which the
respective party shall be given an accounting.
0

In the event this transaction does not close for any reason, tlie oclosing 'agent shall be entitled to reimbursement for
any and all cost expended by it and shall be further entitled to an escrow cancellation fee and the parties thereto
agree to be jointly and severally liable for Sru:ne. Further, any earnest money deposited with the closing agent shall
be refunded only upon written instructions from the parties hereto, EXCEPT tbat,o in the event the earnest money has
been deposited by the Broker, the closing agent is hereby authorized to refund same to the brokers trust account for
his disposition to the parties and in the event the closing agent has Incurred i:xpemes In oonnection herewith, the
closing agent shall be entitled to retain so much of the earnest inoney as it is entitled to hereunder for the
reimbursement of said expenses.
0

The closing agent sball have no responsibility fur compliance with any truth-in-lending, usury or consumer
protection Jaws of the United States ox: The State of Idaho, nor any governmental regulations Including but not
limited to zoning or subdivision ordinances.
0

0

The closing agent is directed to comply with the instructions contained fu these lnsiructions and the parties hereto
agree to indemnifY and hold hannless the closing agent from any and all actions or losses related hereto other than
failure to comply herewith, including but not limited te> any attorney's fees or costs incurred by the closing agent in
defending itself in any such actie>n.
BY THEIR EXECIJTION OF THESE INSTRUCTIONS, THE BUYER AND SELLER ACKNOWLEDGE TilE
FOLLOWING:
The closing agent is not acting as a representative of either party,
The documents prepared in connection with this transaction will affect the legal rights of the parties, and
the parties rights or interests in those documents may differ,
3)
Any documents typed by the closing agent have been done so at our direction or the direction of our
counsel,
4)
The closing agent is not licensed to practice law and no legaloadvice, advice as to the content of the
documents, nor advice as to the merits of the transaction has been offered by the closing agent,
5)
Copies of the Subdivision Plat and Restrictive Covenants where applicable,
6)
Amerititle shall not be responsible for any penalties, or loss ofprincipal or interest or any delays in the
withdrawal of the funds which may be imposed by the Depository as a result of the making or redeeming of
the investment plllllll3nt to our instructions. nor shall Amerltitle be liable for any loss or impairment of
funds while those funds are on deposit in a financial institution ifsuch loss or impairment results from the
fuilure, insolvency or snspell!iion of financial institutiono
7)
Idaho Code 55-2501, et seqo is known as the o"ldaho Property Condition Disclosure Act" and this
transactinn roay be affected by the Act. Ameritltle has adviSed you to seek separate advise regarding the
law and Amerititle has not given you any advise about fhe law that is not contained in these Closing
Instructions. With the execution of these Closing lns1iuctions you are certifYing that compliance with the
law, ifapplicable, has been accomplished outside of closing.
8)
THE CLOSING AGENT HAS ADVISED TilE PARTIES HERETO TO SEEK THE ADVICE OF
INDJiPENDENT COUNSEL lF ANY. PART OF THIS TRANSACTION IS NOT FULLY
UNDERSTOOD.
'
ADDITIONAL INSTRUCTIONS:
Once transaction is closed please send the roUowing to Snake River Funding, Inc. 192 N. Woodruff, Iclaho
1)
2)

0

0

0

Falls, ID 83401

BUD
Original Promissory Note
Certified copy of the Deed of Trust
Escrow Agreement
Notice of Right to Cancel
Final Residential Loan Application
Final Good Faith Estimate
Final Tru
Lending
0

BO

0

~RFUNDING,INC.

--:MiL~

KAREN ECKSTEAD
LONG TERM ESCROW DEPT.

2
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Michael T. Spink, ISB No. 2201
Riohard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21 111.52

Attorneys for Stewart Title Guaranty
Company and AmeriTitle, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC., and
Does 1-10,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-280
SUPPLEMENTAL AFFIDAVIT
OF JOHN HOLT

STATE OF IDAHO )
) ss.
County of Ada
)
I, John Holt, being first duly sworn on oath, depose and, upon personal knowledge, state
as follows:
1.

I am an individual over the age of eighteen, and I am competent to testify to the

facts stated herein if called upon to do so.
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2.

I am claims counsel in Idaho for Stewart Title Guaranty Company ("Stewart").

3.

I am a licensed Idaho attorney.

4.

I am familiar with the pleadings and documents filed with the Court in the above-

captioned matter.
5.

I am familiar with the Affidavit of John Holt in Response to Motion for Summary

Judgment ("First Affidavit"), which I signed under oath on November 24, 2010.

6.

This affidavit is made for the purposes of providing additional information and

testimony to what was provided in my First Affidavit.
7.

As claims counsel for Stewart, my job as it pertains to title policy claims includes,

without limitation, receiving notice of title insurance claims, hiring outside legal counsel to
represent insureds, communicating with insureds and outside legal counsel, receiving updates
regarding the status of claims and the progress made by outside legal counsel, and tracking
negotiations and litigation undertaken by outside legal counsel.
8.

I am familiar with the claims related to that certain Loan Policy of Title Insurance

(Policy Number M-9302-000902792) issued by Stewart to Snake River Funding, Inc. on March
18, 2008 (the "Title Policy").
9.

I have reviewed the entire Title Policy and claims file and there was no other

agreement and/or contract between Plaintiffs and Stewart other than the Title Policy.
10.

The Title Policy insured Snake River Funding, Inc. that the deed of trust (the

"Insured Deed of Trust") given by Josh M. Jarvis, as grantor, to Snake River Funding, Inc., as
beneficiary, was a valid lien subject to the terms of the Title Policy.
11.

On November 19, 2008, the grantor under the Snake River Funding, Inc. deed of

trust, Mr. Jarvis, and his wife, Rebecca Jarvis, filed a petition for Chapter 13 bankruptcy.
12.

Attached as Exhibit A is a docket history for the Chapter 13 bankruptcy that was
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obtained from the U.S. Bankruptcy Court website on November 17,2010.
13.

The bankruptcy petition listed Snake River Funding, Inc. as a creditor.

14.

The Highwillow Property was listed as an asset and became subject to the

automatic bankruptcy stay.
15.

On November 26, 2008, Dale Thomson, then legal counsel for Snake River

Funding, Inc., sent a "Notice of Claim" letter to Stewart.
16.

A true and coiTect copy of the "Notice of Claim" letter is attached as Exhibit B.

17.

On December 17, 2008, Stewart retained Charles "Chuck" A. Homer of Holden

Kidwell Hahn & Crapo P.L.L.C. to represent the insured and defend the validity of the Insured
Deed of Trust.
18.

Mr. Homer objected to the Chapter 13 bankruptcy on behalf of the insured.

19.

A confirmation hearing for the bankruptcy plan was scheduled for February 11,

20.

Shortly before the scheduled confirmation hearing, Mr. Jarvis caused the

2009.

bankruptcy action to be dismissed.
21.

Mr. Homer intended to file a foreclosure action on behalf of the Plaintiffs on the

Highwillow Prope1ty once the Chapter 13 bankruptcy was dismissed.
22.

Attorneys such as Mr. Homer, which are retained to represent an insured, provide

status letters to me in their regular course of representation.
23.

Attached as Exhibit Cis a true and correct copy of a status letter that I received

from Mr. Homer on February 17, 2009.
24.

Before Mr. Homer could file the foreclosure action, on February 23, 2009, Mr.

Jarvis again filed for bankruptcy, but this time he sought Chapter 7 liquidation.
25.

Attached as Exhibit D is a docket history for the Chapter 7 bankruptcy that was
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obtained from the U.S. Bankruptcy Court website on November 17, 2010.
26.

The Highwillow Property was again pulled into a bankruptcy estate and subject to

an automatic stay.
27.

Mr. Horner worked diligently to get the Highwillow Property removed from the

bankruptcy estate.
28.

Mr. Horner filed a Motion for Relief from the Stay with the bankruptcy court

29.

Mr. Homer's efforts to get the Highwillow Property removed from the

bankruptcy estate were rigorously challenged by the bankruptcy trustee and the Jarvis's other
creditors.
30.

Attached as Exhibit E are true and correct copies of status letters that I received

from Mr. Horner on May 14, 2009 and June 10, 2009.
31.

Thus, from early in the process of defending the lien of the Insured Deed of Trust,

Plaintiffs demanded a cash payout under the Title Policy.
32.

Attached as Exhibit Fare true and correct copies of letters dated May 4, 2009,

June 1, 2009, and August 31, 2009 that I received from Dale Thomson, then counsel for
Plaintiffs, demanding immediate payment rather than establishment of the validity of the Insured
Deed of Trust as allowed under the Title Policy.
33.

Attached as Exhibit G is a true and correct copy of a letter that I sent to Mr.

Thomson on September 4, 2009, responding to his August 31, 2009letter.
34.

On July 24, 2009, Mr. Homer was successful in obtaining an order from the

bankruptcy judge, the Honorable Jim D. Pappas, Granting Relief from the Automatic Stay
thereby releasing the Highwillow Property from the stay.
35.

Attached as Exhibit His a true and correct copy of Judge Pappas's Order

Granting Relief from the Automatic Stay.
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36.

Mr. Homer entered into negotiations with New Phase Investments, LLC on behalf

of Plaintiffs to get the issue of lien priority resolved.
37.

Several different sets of attorneys were involved in the negotiations, including at

least two different attorneys for New Phase Investments, LLC, as well as Mr. Homer and two
other separate and independent attorneys retained by the Plaintiffs in this action.
38.

The change in attorneys by Plaintiffs and New Phase Investments, LLC delayed

the negotiations.
39.

The parties underwent informal settlement negotiations in December 2009.

40.

Ultimately, the negotiations were not fruitful.

41.

On February 1, 2010, Mr. Homer filed Bonneville County Case No. CV-2010-624

on behalf of Plaintiffs seeking to foreclose the High willow deed of trust, and seeking a
determination that Plaintiffs held a superior interest in the Highwillow Property.
42.

On February 3, 2010, New Phase Investments, LLC filed a Bonneville County

Case No. CV -2010-651 seeking to foreclose its security in the High willow Property claiming,
among other things, that it held an interest superior to Plaintiffs.
43.

The February 1, 2010 case (Case No. CV-2010-624) was dismissed, and the

parties proceeded to litigate the priority of their interests in the High willow Property under Case
No. CV-2010-651 (the "Claims Litigation").
Further this Affiant sayeth naught.
DATED this

Lf1h-- day of {!2~ ~~012.
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SUBSCRIBED AND SWORN before me this

(SEAL)

tj~day of Oc/bb&r

2012.

ary Public for Idaho
My commission expires: _ __,_(+/_'f_,·,_/_I_B__
If

SUPPLEMENTAL AFFIDAVIT OF JOHN HOLT· 6

515

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1rbday of Otto\.:t.t
2012, I caused a true and
correct copy of the above SUPPLEMENTAL AFFIDAVIT OF JOHN HOLT to be served upon
the following individuals in the manner indicated below:
David A. Johnson
Wright, Johnson, Tolson & \Vayment, PLLC
477 Shoup Avenue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400
Stephen D. Hall
Peterson, Moss, Hall & Olsen
485 E Street
Idaho Falls, ID 83402
Facsimile: 208/524-3391

[ ] U.S. Mail

[ 1 Hand-Delivery by Courier
[yq Federal Express
[ ] Via Facsimile

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
[)LI Federal Express
[ ] Via Facsimile

Richard H. Andrfs""
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